CHAPTER XIII

MISCELLANEOTUS

There are certain provisions of the Constitution
Act of 1935, which it is impossible to classify under
any of the conventional divisions of a Constitution.
Thus, Chapter IIT of Part VI of the Act of 1935, contain-
ing provisions with respect to discrimination ete.,,
Sections 111 to-121; both inclusive; or Chapter III of
Part VII relating to property, contracts, liabilities and
suits, Sections 172 to 180; or Part VIII, relating to the
Federal Railway Authority, Sections 181 to 199, are
impossible’ to be classified under any of the ordinary
heads, under which a national Constitution may be
studied. Provisions with regard to the Reserve Bank,
which is designed also to play an integral part in the
Constitution, are not contained in the Act of 1935. We
need not, therefore, discuss that mechanism, which con-
trols a most important key position in the governance
of India. We shall briefly outline some of these, partly
because they are integral parts of the Indian Consti-
tution, and partly as emphasising certain features in
the governance of India, which constitute grave poli-

tical problems that the future of India will have to
face,

I Anti-Discrimination Clauses

Taking first, the Provisions in regard to the so-
called Discrimination by legislation or executive
action in India against British interests in India, it
may be premised that the spirit of the entire chapter
is to maintain sacrosanct the vested interests of British
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capital, and so facilitate the continued exploitation in
this country. Any desire that the Indian nationalist
may have, however, legitimate it be, to neutralise at
least the advantage which generations of connection
and association have procured these British vested in-
terests in India, in their competition with the nascent
Indian enterprise in the same field, cannot be achieved
so long as these interests hold the field, and so long as
this Constitution remains unchanged.

These- alien interests are established in the most
productive branches of industry and commerce; in the
most paying grades of the public service. Their toll,
therefore, upon the national wealth of India is neces-
sarily higher in proportion. The role of a national gov-
ernment in our days in aiding the local industry and
enterprise pitted in unfair competition against the
foreigners; and in encouraging local talent in all
branches of the nation’s life, is too well recognised
to require any elaborate advocacy in support.of it by
Nationalist India. In all progressive modern commu-
nities, wherever nationalist consciousness has grown,
legislation has been increasingly passed in recent years
to reserve the corresponding field of economic acti-
vity or opportunity to the nationals of one’s own coun-
try; and executive action has more than kept pace
with this aim of the national legislature. India is stir-
red by their example. She is becoming more and more
aware of the opportunities for remedying, in part of
least, the impoverishment of the people, due to this
connection with the British Imperialism and the Capi-
talist exploitation resulting therefrom. Had she the
power, she would not fail, progresswely and intensive-
ly, to develop her own industry and enterprise, and so
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retain in the country for the benefit of her own people
the advantages resulting from such development.

The provisions of Chapter III, Part V, are, there-
fore, intended to make the protection, safeguard and
defence of the existing vested interests of British capi-
tal and British professional men working in India to
be as comprehensive, rigid, universal, and permanent,
as possible. ' It is not a matter to be left to the dis-
cretion of the Chief Executive; nor to be entrusted
to the administrator of British blood in India. The
progress of nationalist sentiment may render it im-
possible for these authorities, unbacked by statutory
sanction, to safeguard adequately these precious in-
terests. And the memory of treatment accorded to
India in the height of British power are so strong that
a guilty conscience itself has compelled the British
Parliament to lay positive prohibition upon the Feder-
al or Provincial authorities to disturb- or endanger
these interests in any way.

(a) Freedom of Movement for British Nationals

The very first section (111), therefore, provides
that British subjects, domiciled in the United King-
dom, shall be exempt from any Federal or Provincial
Law, which imposes a restriction on the right of entry
of Europeans in India. The same applies if it creates
any disability, liability, restriction, or condition in re-
gard to travel, residence, acquisition, holding, or dis-
posal of property, or of public offices, or carrying on
any trade or business or profession, by reference to
the place of birth, race, descent, language, religion,
domicile, residence, of any such British national in
India.
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It may be noted that the Federal or the Provin-
cial Legis.jature is not prohibited from passing any
law restricting immigration into India of forelgner?,,
or imposing any disability or conditions upon their
movement and activities in this country. In so far
as such restrictions are imposed against the Germans
or the Japanese, the French or the Italians, Indian
Legislature would be utterly free to do so. Perhaps
the British authorities in India would even se-
cretly welcome them, as leaving the field of com‘pe.:tl-
tion more completely at their mercy. Ewven Dorf:umon
subjects are not included in the privilege of thzs‘sec-
tion. It simply exempts the European British subjects
domiciled in Britain from the operation of any such
law being passed. It is permissible to hope .that, in
the event of reprisals becoming necessary against any
of the Dominions, imposing discriminatory treatment
against Indians within their jurisdiction, there wi}l be
no difficulty for the Federal Government of India to
retaliate.

It must be added that the Section makes a show
of reason and reciprocity of treatment between the
United Kingdom and Federation of India by adding a
proviso: i

“Provided that no person shall by virtue of this
sub-section be entitled to exemption from any such
restriction, condition, liability or disability as aforesaid
if and so ’long as British subjects domiciled in British

India are by or under the law of the United Kingdom

subject in the United Kingdom to a like restriction,

condition, liability, or disability imposed in regard to

the same subject matter by reference to the same
prineiple of distinction.”

This, however, does not apply to execute discri-
mination against Indians in Britain, as the Governor-
General or the Governors are enjoined by their instrue-
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tions, and in virtue of specific responsibility laid upon.

them, to see that no such administrative disecrimbina-
tion takes place against Britishers in India. Much less
can this prevent the private individual discrimination
that takes place against Indian students or business-
men in Britain who are anxious to learn British techni-
que in business or industry.

From the operation of this section, quarantine
regulations even against Britishers are necessarily
excluded. Individual British citizens, also, regarded as
undesirables, are excluded from the operation of this
section. This is to say, it is permissible, under section
111 (2), for India to pass regulations excluding un-
desirable individuals, or to deport them, from British
India. Even if no law is passed on that behalf, under
sub-section 3 of Section 111, it is permissible for the
Governor-General or the Governor of a Province, by
public notification, to suspend the operation of sub-
section (1). He need only certify that, in order to pre-
vent a grave menace to the peace and tranquility of
any part of India or of a Province, or, in order to com-
bact crimes of violence in ‘India to overthrow the
Government, the operation of sub-section (1) of Section
111, exempting the British European subjects from any
Indian Legislation imposing restrictions upon the right
of entry or movement within this country, should be
suspended. Needless to add, the functions of the
chief executive will be exercised in this connection
in his sole discretion without any reference to the
responsible ministers. '

(b) Discrimination against Companies

The principle of no discrimination is enunciated
generally by Section 112 (1), as regards individuals
and companies. Any law, which seeks to discriminate
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against British subjects of the United Klpgdom‘ or
Burma, or companies incorporated in the Umted.ng—
dom or Burma, before or after the passing of this Act,
would be invalid, in so far as it contravenes the pro-
visions of Section 112. What exactly would consti-
tute such a law, is not very clearly defined.. Under
sub-section 2 of Section 112, however it is ]«'.il.d down
that, if the effect of any law is such that British sub-
jecté of the United Kingdom or Burma would. become
liable to greater -taxation-than that to \‘:vhlch‘ they
would be liable if domiciled in British India or incor-
porated under the laws of British India, then that law
be invalid.

Woulsdo far as Companies: are concerned, Sec;tion 113
precludes the Federal or 'Provincial L:eg‘islatlon {rc;?'n
any discrimination against companies 1nc01.~poratped in
the United Kingdom before or after passing of ﬂus
Act. Any attempt to introduce such discrimination,
indirectly, e.g., by prescribing that directors or shfaro-
holders upto a given proportion at least must be natlve.\s
or residents of India is doomed to failure. F_or thlS
section categorically lays down that Companrles 3n~
corporated in the United Kingdom, before or after :,I'J;e
passing of this Act, will automatically bc:*._d_eemed to
fulfill all such requirements of language, religion, domi-
cile, residence, etc. This means that the }j“ederal or
Provincial Legislature cannot pass laws, W’h.lCh wo.uid,
in effect, debar British subjects of the Umter;i King-
dom from carrying on any company, or holding any
stock or interest, by requiring that a given propor-
tion of this interest, capital, or control should be held
by people born in India, or of Indiz‘m‘ desgent, or spe;.ik—
ing any Indian language, or -domiciled in any Indian
Province or State.
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The principle of reciprocity, of course, is maintain-
ed in regard to this legislation, so that no corresponding
discrimination could be made by any law of the United
Kingdom, in regard to companies incorporated by or
under the laws of British India and carrying on busi-
ness in the United Kingdom. It is one thing, however,
to prohibit, by such provisions, the discrimination, and
a totally another thing to assure that no discrimination
shall, in actual practice, take place, owing to the pre-
judices or self-interest of the individuals concerned.
In India, particularly, the powers that be being sym-
pathetic to individuals or companies of British origin
exploiting Indian resources and Indian business condi-
tions, such provisions may succeed in preventing. any
kind of indirect advantage sought to be given by the
Indian Ministers or Legislatures to corresponding en-
terprise of their own country-men. But, in England,
no such guarantees are really forthcoming, despite the
provisions of this law. There is the same general
proviso in regard to reciprocity under this section as
under Section 111 (1).

It must also be noted, that the section precludes
any discrimination on the grounds mentioned therein.
But it does not preclude direct encouragement, which
it may be possible by legislation or administrative
action to give to the local industry from being so
afforded. By the Instrument of Instructions, however,
the executive chief in the Provinces as well as the
Federation is required to see to it that no such adminis-
trative discrimination takes place against British sub-
jects working in India. The sub-section (2) allows the
same exemption from or preferential treatment in
respect of taxation to British Companies as is given
to Indian Companies under any Federal or Provincial
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Legislation, conditioned by any of the conditions
mehtioned in sub-section (1).

As regards ‘companies incorporated in India, British
subjects domiciled in the United Kingdom are deemed,
under Section 114, automatically, to comply with such
requirements of any Federal or Provincial laws, re-
lating to place of birth, race, descent, 1anguage? reli-
gion, domicile, etc., as may be imposed for serving as
members of the governing body of the company, or to
be holders of its shares, etc., or to be its officers,
servants, and agents. The principle of reciprocity
contained in the proviso to Section 111 (1) is applied
here also.

Practically, also, the provision of Section 113 12)
is repeated under sub-section (2) of Section 114, as
regards preferential treatment or exemption from
taxation, imposed by Federal or Provincial law.

(¢) Discrimination re: Shipping and Air-craft

Provision has been made by Section 115 as regards
ships and air-craft plying in Indian waters, or carry-
ing on transport business in India. No ship registered
in the United Kingdom can be subjected, under any
Federal or Provincial law, to any discriminatory treat-
ment affecting either the ship itself, or the captain,
officers, crew, passengers or cargo, in contrast with
corresponding ships registered in British India, on a
basis of reciprocity with regard to Indian registered
ships in the United Kingdom. The same provision
applies as regards air-craft in India.

The effect of this prohibitionary legislation is that
any attempt at recapturing the coastal or over-
seas carrying trade of India by ‘ships owned or built in
India, or manned by Indians, is doomed to failure. For
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no encouragement can be given by law to Indian
enterprise of this kind against its most formidable com-
petitor,—the British enterprise of the same kind work-
ing in India. British enterprise of this kind is not only
well established, and has far-reaching business connec-
tions in India; it has evolved methods of retaining
such business, in the shape of secret rebates, etc. which
no new commercial competitor of Indian origin can
hope to counteract without some sort of a State pro-
tection or encouragement.

(d) Subsidies & Bounties

The same may be said as regards any kind of direct
encouragement to be given by Indian Government,
Provincial or Federal, in the shape of subsides, etc.
For, Section 116 (1) lays down that any company, in-
corporated in the United Kingdom, and carrying on
business in India, shall be eligible for any grant,
bounty or subsidy, etc., payable out of the revenues of
India or of any Province, for the encouragement of
any trade or-industry, in the same manner as com-
panies incorporated under British India may be eligible
therefor. Neither the key industries nor any other
business of national importance may be directly en-
couraged by means of bounties or subsidies out of
India’s own resources, which are not automatically
extended to the corresponding enterprise of Britishers
in India. In so far as India is backward in regard to
many a key industry, or essential business; and in so
far as in the corresponding industries and business
British competition is already well-established, and,
so more to be dreaded, no headway can be made by
native Indian enterprise, unless an equal benefit is
simultaneously extended to the most formidable rival
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of such Indian enterprise. Protection, or encourage-
ment, of local industry by such direct methods is both
more effective and economical, than by the indirect
method of protective customs duties. For the latter
bear upon the consumers, and so their real incidence
is lost sight of; while the full burden of the former is
always noticeable. In the past, whenever any Indian
industry has demanded fiscal protection, the spokesmen
of British interests have emphasised the claims of the
consumers to deny or minimise such protection. But
they had no such opposition to offer against t O
vision of direct burden upon the Indian tax-payer, the
moment they themselves were made eligible to this
benefit—which, probably, they least need.

It may be added that this provision, however,
is confined, by sub-section (2) of Section 116, to
British companies, which are engaged in British
India already, before any law, giving any special
encouragement or assistance was passed. That is
to say, a company, which was not engaged in British
India at the time of passing of such legislation in any
branch of trade or industry, proposed to be encouraged
by direct grant, bounty, or subsidy, will not be eligible
for such benefits. Indian legislation may require that
such a company would be eligible for such encourage-
ment, only if it is incorporated under the laws of Bri-
tish India, or even of a Federated State; that a certain
proportion, not exceeding one-half, of the members of
the governing body, are British subjects, domiciled in
British India or Federated States; and that the com-
pany should provide such facilities, as may be pres-
cribed under the law, for training British subjects,
domiciled in India or Indian Federated States. By this
provision, future competitors of non-Indian origin seem

yO-
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to be excluded. But, even there, sub-section (3) says
that an established company, incorporated under the
laws of the United Kingdom, must be deemed to be
carrying on business in India, if it owns ships which
habitually trade to and from ports in India.

Section 117 extends the principle of this provision
to any “ ordinance, order, bye-law, rule or regulation,”
which has the force of law, under any existing Indian,
or Federal, or Provincial Legislation.

It is provisions like these which will force the pace
for the nationalisation of all key industries and busi-
ness. Once nationalised and conducted as Government
enterprise, there can be no question of descrimination
of this type.

(e) Trade Convention

After all these restrictions upon Indian Legisla-
tures to enact any law which would introduce discri-
minatory treatment in respect of any special encourage-
ment from the State to any particular trade or in-
dustry, or exemption from taxation or disability in

settlement, and movement of British individuals with-
in the Federation, Section 118, however, provides for
the conclusion of a trade convention or agreement be-
tween the British Imperial Government and the Federal
Government of India.* TUnder such convention, simi-
larity of treatment would be assured to British sub-
jects, domiciled in the United Kingdom, as also to com-
panies incorporated by or under the laws of British

#118.—If after the establishment of the Federation a convention is
made between His Majesty's Government in the.United Kingdom and the
Federal Government whereby similarly of treatment is assured in "the
United Kingdom to British subjects domiciled in British India and to
companies ineorporated by or under the laws of British India in British
India to British subjects domiciled in the United Kingdom and to com-
panies incorporated by or under the laws of the TUnited Kingdom

in respect of the matters, or any of the matters, with regard

respectively,
{ Continued on page 451
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India. Conversely, the same treatment would be ac-
corded in British India to British subjects and com-
panies of the United Kingdom. If such an agreement
Is made, and the necessary legislation passed to give
effect to the legislation, the King-in-Council may de-
clare that the purposes of Sections 111 to 117 are cover-
ed by that Convention. Britain herself desires to re-
serve her freedom of negotiations; and that opinion is
comlﬁo‘nly shared also in the Dominions. Each of the
Dominions, India, as well as the United Kingdom, have
moreover, particular customers, with whom they Woulci
spema]ly desire to have special arrangements 3 Accor-
dingly, this plan of bilateral agreements sever.ns to.be
generally accepted in preference to an all-round
agreement for Imperial Preference.

(f) Professional and Technical Qualifications

A];).afrt from these general provisions, in regard to
prohibiting discrimination against British subjects of
the United Kingdom, in respect of taxati
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(g) Medical Profession

The most important section of this Chapter, how-
ever, relates to medical pications. The Genera]
Medical Council of the ingdom has been very
severe in the last ten years in dealing with Indiavn
Medical qualifications; and‘there has, in consequence,
been a current of resentment in Indian circles affect-
ed. A solution, in part at any rate, has been found by
the Institution of an Indian Medical Council und(;r
the Act of 1934-35. This, however, cannot undo the
privileged position accorded to the British officers
serving in the Indian Medical service, or other medical
practitioners holding British University Degrees, or
quailfications registered in the United Kingdom. Sec-
tion 120 requires that a British subject, domiciled
in the United Kingdom or in India, who is entitled to
practice or be registered in the United Kingdom as
qualified medical practitioner, by virtue of the Diploma
granted to him to that effect in the United Kingdom
shall not _be (-?xclucic‘d from practising medicine, sm'-l
gery or mid-wifery in British India, by any of the exist-
ing Ilndilan laws, or any legislation of tfzfe Federal or
fg;};11;;&1?11]_1;?15121:;2(i in Fi‘lehfu‘tu_re, ei_thcr in British
person be ('Iebaurred fll‘OPaIb 't 91.(’-0{- bt
e m being registere
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ers of any particular diploma from practice or regis-
tration should become operative until twelve months
have elapsed after notice thereof has been given to the
Governor-General, the Universities, or any other body
granting that diploma. The:power of the Privy Coun-
cil practically to annul such legislation is specifically
reserved by Section 120 (1). That body, on appeal
made to them, is entitled to decide that the diploma
in question ought to be recognised, despite the Indian
legislation, as furnishing the necessary and sufficient
guarantee of knowledge and skill required. Such
power to decide on the merits of technical qualifica-
tions, vested in the judicial committee of the Privy
Council seems an usurpation of the legitimate authority
of the Indian Legislatures. But as such usurpation or
denial all round is the basic theory of this Constitution,
and necessarily arises out of distrust or contempt for
the Indian sense of justice and fair-dealing, no further
comment is necessary on that point. '

The application to the Privy Council mentioned
above should be made by a University or other body in
the United Kingdom, which grants the medical dip-
loma. In the alternative, it may be made by a person
holding such a diploma, and considering himself ag-
grieved by the proposal to exclude holders of such
diploma from practice or registration in India. The
Privy Council when any such complaint is received,
must give to the authorities and the persons concerned,
in India as well as in the United Kingdom, opportunities
for tendering evidence or submitting representations
in writing on either side of the case. When they have
heard all these pleas, they may decide whether the
diploma in question does or does not furnish the re-
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