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find it much more useful to combine in the Indian
Federation of their own accord than to keep apart,—
ever a prey to British exploitation, ever in dread of
British intrigue. But the Constitution, as contained
in the Act of 1935, has no device by which such adjoin-
ing units might be assimilated in the Federation of
India,—unless we press into service Section 290 of the
Act, or use the analogy of the States’ Instruments of
Accession to facilitate this measure.

CHAPTER III
ACCESSION OF THE INDIAN STATES

As already stated, we have to consider, in
this Chapter the accession,—as it is called in the Act,—
of the Indian States to the Federation of India. The
States, it must be repeated, are not, nor become, parts
of the Federation,—constituent, or component,—merely
by authority of the Act of Parliament. They elect to
become such parts by an act of their Rulers’, indivi-
dually in each case, and subject to such terms and
conditions, as, conformable to the general scheme of
the new regime outlined in the Act of 1935, are laid
down in the Instrument of Accession, and accepted
by the King-Emperor.

Place of States in Federation

The place and réle of the States in the scheme of
the Federation of India is, however, not wholly deter-
mined by the Act; or even by the Instrument of Acces-
sion; or by the two combined. A considerable field of
public or constitutional dealings or activities relating
to the States is still covered by their Treaties, Engage-
ments, etc.,, which are not all necessarily abrogated,
superseded, or rendered null and void, because of any
state acceding to the Federation. What are known as
the incidents of Paramountey,—the rights and obliga-
tions, the powers and authority, the jurisdiction and
control, appertaining to or derived from Suzerainty,—
will continue to be exercised outside the terms and
conditions of the Federal Constitution, not only with
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regard to those States which, if any, do not accede to
the Federation; but even as regards those States which
join and form part of the Federal system.

Even within the Federal system, the question is
by no means absolutely free from doubt as to the
restrictions and obligations imposed upon the States
forming part of the Federation,—even though volun-
tarily, so far, at least, as the Ruler is concerned. Much
less is the nature of the bond created by acceding to
the Federation free from doubt; i.e., whether, or not,
the association thus formed, is revocable, dissoluble,
terminable at will, or under operation of the law, by
any one party, or by both acting together.

Some of these questions are impossible to answer
at the present moment. We must have experience of
the working of the new system; we must have the
actual terms of the accession settled, at least as regards
the first accessors to the new regime; we must even
await the authoritative interpretation of certain clauses
of the new Constitution by the appropriate Tribunals,
before we can pronounce a dogmatic opinion on the
bearings and consequences of the new scheme. No
precedent derived from any existing Federal system,—
within or outside the British Commonwealth of
Nations,—will avail in this extraordinarily peculiar
system created by the Act of 1935, and the Instrument
of Accession executed thereunder.

For our present purpose, however, it will suffice
to describe:—

(i) the scheme of Federation as outlined in the
Act; its nature, purpose, and binding foree;

.
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(ii) the Instruments whereby the actual _federat-
ing would take place; functions assigned to
the Federation;

(iii) the terms and conditions of those Instruments,

and the extent to which limitations or reser-
vations would be suffered to be included;

(iv) the reservations, or safeguards, for the States,
their peoples; and for British India, and its
people, on account of the Federation having
come into being;

(v) the reaction of this union, or association, upon
the future constitutional development and
political progress of India.

I—SCHEME OF FEDERATION

Formation of the Federation

The Federation of India, as we know, is to be
formed, under Section 5 of the Act of 1935,* and the
modus operandi for forming the Federation is pres-
cribed by Section 6.

Several features of this unique provision have
already been noted and commented upon; but for the
clearness of argument in the present Chapter, it is
necessary to repeat some of those comments.

Initial Distinction between States and Provinces

(1) It will be noticed, in the first place, that the
Federation is not formed merely because of the passing
of an Act of Parliament. It will depend, for its being
brought into being, upon the concurrence of a number
of factors, not all of them being under one and the
same control. The Provinces are “united” or “included”

*Cp. ante p. 43,
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in the Federation ipso facto the Act; but the States
Join, accede to, or become united with, the rest of India
in a Federation, only after the Rulers have executed
an Instrument of Accession.

Its Consequences

This difference in modus accendi has important
consequences on the status and function of the States
in the Federation.

(a) While the Provinces are there ready and
waiting for the Federation to be born: and, when born,
automatically part and parcel of the new organism,
the States join deliberately by a specific act of the
Ruler in each case.* The Provinces, accordingly, can-
not claim, in law at least, to be equal partners inter se,
or with the States. Though the Instrument of Acces-
sion of a State is neither a deed of partnership, nor an
act of association, the States can claim each to
be a partner with British India as a whole—not with
individual Provinces—as also inter se, in the Federa-
tion. Sections 138-140 clearly imply the Benefits as well
as the burdens of this partnership.f

(b) While the States are free to join, or not to
join the Federation, the Provinces have no such free-
dom of choice.i They are for ever united in a Federa-
tion of India, or included in it, by an act of Parliament
which they have no right to amend or alter. The
States, too, are not free to leave the Federation once

*Cp. Section 311 (38).

Chapter on Federal Finance,

3Cp. Section 5. .
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they have joined it; but they have a limited right to
vary their Instrument of Accession once they have
executed it.

(c) The form of Provincial Government is pres-
cribed by this Act. But, notwithstanding their being
united in a Federation with autonomous units having
popular Legislatures and Responsible Government, the
States’ form of government is left absolutely unaffected
by their accession to the Federation, however, incom-
patible the basis and methods of their government may
be with that of the Federation, or of other members
in the Federation.* Even the seats assigned to them
in the Federal Legislature may be filled by their Rulers
as they like, irrespective of the laws in that behalf
governing the rest of the Federated units. They are,
moreover, free to make any changes in their internal
constitution, which the Provinces are not.

(d) The functions assigned to the Provinces are
fixed by the Act; those assumed by the States, as units
in the Federation, are determined by their Instrument
of Accession; and are subject to such conditions or
reservation as may be laid down in that document.

The nature and condition of this Instrument of
Accession will be discussed more fully hereafter in a
later section of this Chapter. Here we must note the
important consequences to the future of the Federation,
due to the difference in the original position in the
Federation of the States and the Provinces, though all
of them cannot be accurately envisaged to-day. It may
be that the supposed deliberate act of the Rulers, in
joining the Federation, may be a farce. It will be so

*Cp. Sections 9 and 18
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in most cases, inasmuch as many of the Indian States
Rulers are notoriously under the domination of the
British Government. By character or attainments,
many of them are not in a position to demur to the
advice of their mentors from the Indian Foreign and
Political Department, even if they had an inclination
against federating. It must be admitted, also, that the
decisive considerations, which would, generally speak-
ing, influence the Indian State Rulers in making this
fateful choice, are not likely to be such as would com-
mand public sympathy and popular support in this age.
Unless, therefore, they could, in any particular case,
convince the British Indian Foreign and Political
Department, that a concession to sentiment or tradi-
tion, or a confirmation of a vested interest, is necessary
in the larger interests of British Imperialism in India,
they will plead to deaf ears, should they incline against
federating, or demand impossible terms. They would
be told, and not without some show of reason, that
even their interests, as States or as Rulers, would be
better safeguarded by acceding to the Federation.
And, of course, in so far as the mere act of acceding
would make them the avowed or implied allies of
British Imperialism in India, they may count upon the
solid support of the British bayonets in all their well-
known tendencies to be extravagant and oppressive,
reactionary and parasitical.

But, when every allowance is made for these well-
known factors, the formal act would be a deliberate
choice by each Ruler himself. That alone is enough to
mark out the States, so far as their entrance into the
Federation is concerned, from the British Provinces
of every class. Neither the peoples, nor the govern-
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ments, of those areas, would have any choice in the
matter. They are part and parcel of the Federation from
the moment Part III of the new Act was put into
operation. Even if the Federation itself should not
come into being, the new Constitution, in so far as it
is applicable to the Provinces as autonomous units
(within limits), of a future Federation, will continue
until modified by the same authority that enacted it.*

Lawful—not obligatory—to Proclaim the Federation

(2) The Act makes it “lawful ” for the King to
proclaim a Federation of India as from a given date.
It does not make it obligatory for the King to do so,
even if the condition laid down is fulfilled. This is in-
herent in the peculiar circumstances under which the
scheme was conceived, and has come to be executed.

It was unknown, at the time the Act was passed, -
whether or not the States would join; and if they did,

how many of them, and under what conditions. It is
made a condition precedent to the establishment of the
Federation that States aggregating one-half the total
population in those areas,—or the Rulers whereof are
entitled to choose not less than 52 members of the
Council of State,—should have executed their Instru-
ments of Accession, accepted by the King-Emperor, and
acceded to the Federation, before the King can issue the
Proclamation required in Section 5 to establish the
Federation.}

‘ep. Part XIII of the Aect of 1935, Sections 312-319,
y Appendix I to this chapter. 3roadly speaking, this distribution
sea does not reveal any weral principle governing r_h[* allotment in

case Sometimes, it seems to be population, sometimes geographic

eition, (e.g., Kalat), sometimes Treaty importance of the State eon-
cerned; but nowhere a 1 orm principle.

It is evident from this distribution of seats that the most important

of the States can prevent the Federation becoming an accomplished fact,

( Coniinued on page 60 )
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No Time Limit

(3) The States need not all join at once, or with-
in a given time,—at least, so far as the express terms
qf the Act are concerned. No time limit is, in fact, laid
down in the Section, or anywhere else in the Act, with-
in which the Federation must be proclaimed, i.e., with-
in which the statutory condition must be fulfilled. Nor
is any alternative provided in case the condition is not
fulfilled, and the Federation does not come into being.
A ngdel'ation of all British Indian Provinces,—including

( Continued from page 59 )

if they all choose to keep apart. Less than twenty ates, with an ag-
grs!gzaje [?(_II'JI‘.]:lLi(lll between them of 50,377,402, comm ‘.c:!, 41\ seats i;n
the Cuuuf"l] of State as shown in the subjoined Table. 13 ."-;.*'lf(.'s‘ “with
a ]tmppln.‘:on of a million or more eacl "'mmurud only 33 z-'r-l:llrs ir\ the
f{IH:E‘nC‘I[ between them, though their a egate population iz over 486 '-3"4
mlﬂeannl out of a total States’ population of just under 79 millions (-I:c
given in this Schedule. Four States with population each from H--ﬂh’.;zfrﬁ
million to nearly a million command & more seats between them: h'llt.
even so, the required total of 52 seats out of an ageregate of 104 se:ﬂ..
in the Council is not made up, though, between them. they have a 1)61111-
lation aggregating over 5|8ths of the total States flnpu‘l;ﬂiun.l

State

Hyderabad 2 s Seasts
Mysore o
Travancore 2 5
Kashmir 2 3
Gwalior 3 3
Jaipur 2 2
Baroda 3 3
Jodhpur 2 3,
Patiala 2 1,
Rewa 2 ¢
Udaipur 2]
Indore 2
Cochin 2

Totel ... -13 a3
Bhawalpur
Kolhapur £ S 2
Bikaner i s S 2
Bhopal 23 i T 2

Total .. 4 8 3,607,925

Grand Total ., 41 50,877,402

: It is, however, unlik_c!l_v that the important States would all appre-
hend the consequences of Federating in such a prejudicial light as to

( Continued on page 61 ) i
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the Chief Commissioners’ provinces, and the areas
wholly or partially excluded from the scheme of pro-
vincial autonomy laid out in other parts of this Act,—
is clearly not contemplated by the Act, even during
the period,—whatever that may be,—required by the
necessary number of States to make up their mind for
joining the Federation. That is why Part XIII of the
Act continues, mutatis mutandis, the existing Consti-
tutional arrangement for British India as a whole
during the period of transition. A confederation of
States among themselves, prior to joining the Federa-
tion, is, of course, utterly outside,—if not even incom-
patible with,—the scheme and purpose of this Act.

It is, indeed, reasonable to assume that the States
would not be allowed an unlimited period to make up
their minds: to join, or not to join, the Federation.
But whatever time limit is imposed by the authorities
in India or in London will be only an executive firman;
and not under a provision of the Act. The situation is,
accordingly, extremely intriguing, in this regard,

( Continued from page 60 )

refuse to Federate, even on the lines provided for in this Act, and the
Instrument of Accession to be executed thereunder. Defection of a
single State like Hyderabad from such a non-federating group,—assuming,
for the f A 1 is such a group,—would sabotage
the entire plan ede also a similar action on the
part of the leading South Indian States; or the important Central Indian
and Rajputana States. To any one, familiar with the actual position of
the Rulers of Indian States wvis-a-vis the Political Department of the
Government of India, it cannot but seem utterly unlikely that the re-
quired number of them can resist the influence of the British Government
of India, if once the latter h made up their mind that the States shall

join the Federation in the reguired proportion at least. The smaller
States have, indeed, neither the magnitude of interests to protect which
would justify them in offering a stiff resistance; nor weight enough of

their own to succeed in doing so, if they should be advised to demur
to Federating. And, in general, the States afford too good a foil to their
own pretensions of Liberal Government; are likely to serve as too effi-
the po it elements coming from the British
are expected to prove too rich preserves, for the
British Imperialists not to strain every nerve to bribe, induce or stampede
the necessary number of States to accede to the Federation,—on the
former's own terms.
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especially if the States do not accept the Federation; or
if the requisite number of them do not do so, within a
reasonable time; or if they insist upon impossible or
unreasonable conditions.

Provision on the Transition Period

(4). Part XIII of the Act of 1935, Sections 312-319,
both inclusive, contains what are described as transi-
tional provisions, intended, not for the emergency men-
tioned above, but for the period* which must necessari-
ly elapse between the coming into operation of the
pertions of the Act relating to Provincial Autonomy,
and the establishment of the Federation, under Section
5. These 8 sections keep in tact, mutatis mutandis, the
constitution under the Act of 1919, in so far as the
Central authority is concerned. We shall notice these
provisions more fully in their appropriate place, later
on in this volume; but here it is important to point out:
(i) that, by Section 313 (3):—

“References to the provisions of this Act for the
time being in force to the Governor-General and
the Federal Government shall, except as respects
matters with respect to which the Governor-
Generzll‘ is required by the said provisions to act
in his discretion, be construed as references to the
Governor-General in Council, and any reference
to the Federation, except where the reference is
to the establishment of the Federation, shall be
construed as a reference -to British India, the
Governor-General-in-Council, or the Governor-
General, as the circumstances and the context
may require.”

Dualism in Governmental Machinery during the
Transition

(5) With very little modification in essential
particulars, the authority and powers of the Indian Le-

*Section 312:—'* The Provisions of this Part of this Act shall apply
with respect to the period elapsing between the commencement of Part III
of this Act and the establishment of the Federation.'' *

gislature, as established by the Act of 1919; of the
Governor-General-in-Council, and of the Governor-
General, of the Secretary of State,—in Council, or by
himself —have been maintained for use during the
transitibnal period, which may extend to any length.
If, by this kind of dualism in constitutional machinery,
—the one designed for an essentially unitary State, the
other for a Federal system,—there grows up lack of
harmony in the administrative mechanism, the Act does
very little to smooth away that very possible c_optin—
gency. The provisions applicable in the transiticnal
period are intended only to mark time; ti‘tey are
not designed specifically to promote one type of consti-
tution for the whole of India, or the other. If Federa-
tion does not eventuate for any reason the pre-
sent form of the Government of India will pre-
sumably continue indefinitely. If Federation is render-
ed abortive because of the unworkability of the system
of Provincial Autonomy over the larger part of British
India; or because the Constitution in the Provinces has
to be suspended even before the Federation is brought
into being, the situation then created is provided for
even less satisfactorily than the former contingency

The States are acceding to a Federation, which,
consists, on the one hand, of a number of autonomous
units; and on the other of themselves. They are not
federating with the whole of British India, no matter
under what form of government the territories spoken
of in Section 2 of the Act may be for the time being.*

+The language of Section 5 read together with Part III of the A.i']l‘._
is not very ll'vlprul on this point. The :-‘ulal_z\x can perfectly rr_‘-:le\:tI.h_\
refuse to execute their Inmstruments of Aeccession, so long as any of the
Governors' Provinces is without the Const

ion laid down for it in this
Act. It is doubtful, if, having executed an Instrument w_!n.-h is .'u\'l'l‘p‘t?’d
by the King-EEmperor, they can resile from the Association thus formed.
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If, however, the autonomous units are without any
autonomy; if the Constitution assuring them a degree
of autonomy, however illusory, is abrogated or suspend-
ed, would the States have any right to urge that they
cannot be called upon to join such a system? Would
they be entitled to urge that the first requisite of a
Federation, as contemplated in the Act of 1935, is lack-
ing, under the contingency mentioned above? As one
reads Sections 5 and 6, and the Instrument of Accession
to be executed thereunder, one finds it difficult to hold
that the States have any say in the matter. They are
entitled to consider their own position; and free to exe-
cute the Instrument of Accession, with such conditions
or reservations as they deem to be necessary for safe-
guarding their own interests. But they are not entitled,
under the provisions of the Act, to scrutinise the consti-
tution of their fellow members in the future Federa-
tion of all India. Hence, the States, by executing the
Instruments of Accession in a hurry,—and before any
experience has been gained of the actual working of
Autonomy and Responsible Government in the Pro-
vinces,—may be committing themselves to a position,
from which there would be no easy withdrawal
once the commitment has been made. However much
British Imperialism may, for its own reasons, be an-
xious to secure the necessary accession of the States,
need the latter allow themselves to be hurried into
such a union, even while the fate of the Constitution
in some of the most important of their future associates
in the Federation hangs perilously in the balance?

Proclamation not without Address from Parliament

(6) The Royal Proclamation establishing the
Federation may, it must further be observed, be issued

only upon an address to that effect from either Hou.se
of the British Parliament. The intervention of Parlia-
ment may prove to be a mere formality; or it may be
fraught with serious complications, either becajuse of
the difficulties discovered in the actual working of
autonomous government in the Provinces; or bocauge
of vicissitudes of Party politics in Britain herself. Indl_a
is conventionally regarded as being outside Party poli-
tics in Britain. That may not be quite a very accu%'ate
description of the state of affairs; but it is certainly
tyue that among British politicians such an abysmal
jenorance prevails regarding the Indian problem, L.'!‘Eat_.
c;_f;ez might well say, there are no Parties regardllng
India. A few vocal elements alone form the Brit‘ls.h
public opinion regarding India, and the average politi-
Lc:i:m simply joins in the refrain. Unforeseen develop-
ment in the European situation may quite possibly
fect the balance of Parties in the British Parliament;
and, in that event, the advent of Federation, as planned
in 1."1",-e:: Act of 1935, may be seriously affected.

4 g e
Union Federation—an indissoluble Union

(7) It has been already pointed out that the word
« united ” used in Section 5 (1) hasa significance, which
is apt to be underestimated by those whose interest it
may be to regard the union thus created as a loose bond
to f)e adjusted or abandoned at will. The unior% form-
ed, or created, by or under this section is organic, per-
manent, and indissoluble. = If the parties to the
Union wished to dissolve it; and even though the ex-
pression “ Indissoluble Union ” is not used anywhere in
this Act, as it has been used in the Preamble to the
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Commonwealth of Australia Act,* they have no power
to do so. So far as the British Indian Provinces are
concerned, the question can, of course, never arise, since
they have been “united in a Federation under the
Crown ” by this Act, and without any exercise of voli-
tion in the matter by themselves. In the case of the
Federating States, there is seemingly a deliberate
choice on their part. But once they have chosen solemn-
ly to be “united” in the Federation of India; and their
choice has been accepted and acted upon by the King-
Emperor, there is no possibility even for the States to
dissolve the Union, or withdraw from it. In other
words there is no right of secession even for the States,
as the Act stands to-day. All the provisions regarding
unforeseen emergencies or deadlocks, which might lead
to the suspension of the entire Constitution in British
India, would not afford ground to the Federated units to
terminate their union, once it has been duly effec-
ted.i In the absence of an express right of secession re-
served to any of the component units of the Federation,
the Union will be considered and interpreted by the
appropriate tribunals or authorities as permanent, or
ganic, indissoluble. The rejection by Parliament of the
petition of Western Australia for withdrawing from the
Commonwealth of Australia but too clearly shows this.f
Even the British Commonwealth of Nations, which is not
united inter se by the same close, formal, constitutional
*Bays, Sir T. B. Sapru:

- am definitely (\_r' the opinion that the Accession of the Indian
States to the Federation is to be perpetual so long as the

Federation created by the Aet is in existence..........Shortly put,
under the Act, the Indian States do not appear to me to possess
the right of secession.’’ Opinion, para. 3.

+ep. Section 45 particularly, and the remarks below on SBection 6.

iThe Joint Parliamentary Committee, which examined the Petition not
only rejected it, but even expressed the opinion that the established Con-
gtitutional conventions of the Empire put it °‘ outside the competence'®
of Parliament to give effect to such a Petition. Cp. Report, J.P.C, p. x.
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bonds, as the component parts of the Federations with-
in the Empire have been held to be,—is held to be a
sufficiently close Union to preclude any single, auto-
nomous member of it from severing the ties of the
Empire by unilateral action. Says Prof. A. B. Keith,
after citing the Preamble to the Statute of Westminster
regarding the unity of the Crown in all parts of the
British Commonwealth of Nations:
“The declaration solemnly asserts that any change
in the succession must be made by common
action, and it is inevitable that the conclusion
should thence be derived that the union of the
parts of the Commonwealth is one which cannot
be dissolved by unilateral action. This was the
sense given to the proposed clause when it was
accepted by the Conference of 1929 by General
Smuts, who naturally insisted that the intention
of the Preamble was to negative the idea of the
right of any part of the Commonwealth to sever
itself from the rest, save as the result of common
assent.*

True, both in the Union of South Africa and in the
Irish Free State, this interpretation of the situation
created by the Statute of Westminster has been ques-
tioned; and the Imperial Conference of 1930 took note
of the assertion regarding a right of unilateral secession,
urged by General Smuts. But it has done no more;
and the law stands as it was passed in 1931, Under
that law, and under the respective Constitutions of the

. several Dominions, eminent jurists have held, that it

would be competent for the King to disallow an Act
of secession passed by a Dominion Legislature, as being
ultra vires.t If the admittedly autonomous and even

*cp, Keith, Constitutional Law of the British Dominions, p. 59.

h, Op. cit, p. 69. The same authority observes, indeed
ious and is never denied is that, if any Dominion should
to sever itself from the Empire, it would not be held proper
parts of the Empire to seek to prevent it from doing so by
the application of armed force.'” (p. 60).




