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abstract to individuals of ardent imagination, there is
appreciable risk of the new regime in India offering
stone when the people have been crying for bread.

The ordinary newspaper has a limited circu-
lation and resources, is usually handicapped very
badly for finance as well as in respect of writers;
and has very little organisation of its own to pro-
cure, judge, sift, or disseminate information. Re-
porting in India is scarcely born; and the institution of
the Special Correspondent is a luxury open only to
the select few. Foreign connection is rudimentary,
and the domination of one or more 'capitalists often
fatal to the independence as well as the iritegrity of the
Press. Nevertheless, such as it is, it is doing consider-
able service in the cause of national awakening, and
spreading political consciousness. For doing political
education of the masses, the daily press is perhaps not
so well suited as the periodical; but even that is in its
infancy. The radio and the cinema, as efficient
weapons of political education, have yet to be appre-
ciated. Taking it all in all, the new India will have
to evolve its own press, or methods of propaganda, if
the task of a thorough political awakening among the

masses, leading to an unbending resolve to win our -

birthright at any cost, is to be carried out satisfactorily.

CHAPTER IX

SECRETARY OF STATE FOR INDIA

The doctrine of the British Parliament as Trustee

of the Indian people, responsible for the welfare and

‘good government of India, is still maintained. The
medium and vehicle for the enforcement of that respon-
sibility, and the carrying out of that Trust, continues to
be the Secretary of State for India. With the institu-
tion, however, of a measure of Responsibility to the
elected representatives of the Indian people in the
Provincial Legislatures, and also in the Federal Legis-
lature when Federation becomes at last established,
the necessity of retaining the full measure of control
and authority in a member of the British Cabinet

- disappears,—at least in the theory of the new regime.

In practice, of course, as we have already seen in part,
the Secretary of State for India retains vast powers of
the same essential type as those vested in him under
the Government of India Acts right down to 1919. But
the letter of the law has modified considerably the legal
powers of the Secretary of State over the Provincial
and the Federal administration, in part at any rate.
The machinery, also, described under the system in
force before the Act of 1935, is brought fully into opera-
tion, as the Council of India,—with the corporate entity

~called, the Secretary of State for India in Council,—

has been altered and renamed; and the routine
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functions entrusted to that entity modified in accord-
ance with the Constitutional changes.*

Though the outward form and designation may
have been altered, the substance of power and autho-
rity vested in the Secretary of State remain unaffected
by the Act of 1935. To appreciate more accurately the
significance of this constitutional camouflage, it is
necessary to recall the powers that the Secretary of
State, single ‘or in Council, had under the system in
vogue before the Act of 1935 altered it. Briefly stated,
the powers of the Secretary of State are summarised in
Section 2 of the Government of India Act, 1919, sub-
section (2) of which lays down:—

“In particular, the Secretary of State may, subject
to the grovisio_ns of this Act or rules made thereunder,
superintend, direct and control all acts, operations and
concerns which relate to the Government or Revenues
of India, and all grants of salaries, gratuities and allow-
ances, and all other payments an charges, out of or

on the revenues of India”. I
Besides this general power and authority, Sections
2-19 of that Act, and those relating to the Property,
Contracts, financial and other liabilities, the right to sue

and be sued, gave the Secretary of State in Council
power '

(a) to dispose of real or personal estate vested in
the Crown;
] *Siiys the Joint Select 'Committee who scru
India Bill, 1935, -
‘' We cannot doult that under g &

tinised the Government of

i ) system of responsible govern-
ment in India the Secretary of State-in-Counecil could mnot continune

on the present basis. It will no longer be necessary, with the transfer
of responsibility for finance to Indian Ministers, that there should
continue to be a body in the United Kingdom with a statutory control
over the decisions of the Secretary of State in financial matters, nor
ought the authority of the Becretary of State to extend to estimates
submitted to an Indian Legislature on the advice of Indian Minis-
ters. But in our opinion it is still desirable that the Secretary of

all body of Advisers to whom he may turn

for advice on financial or service matters and on matters which concern
the Political Department.’’
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(b) to raise money by way of mortgage, and make,
vary or discharge contracts;

(c) to have the proceedings in any suit, to which
the Government or any official in India or else-
where was> a party conducted. in his: corporate
name; f i el

(d) to raise loans in England ‘for the Government
of India; ; recdt batlicb

(e) to conduct, through the Copn‘ci‘l of Il}dia, busi-
ness in the United Kingdom in relation to the
Government of India, and the correspondence
with India.* _ . o _

Matters which by law had to be decided by the
Secretary of State in Council were usually disposed of
by a simple majority of votes. But the Secretary (-)f
State was entitled to overrule the majority of his
Council, except as regards

(i) grants or appropriations of any part of the
Indian revenues; i )

(ii) ‘sale or disposal of real or personal estate and
the raising of money thereon by mortgage or
otherwise;

(iii) making contracts including Instruments of Con-
tract of civil offices in India;

(iv) “application to the Government of India and any
-Local Government of authority to perform on
behalf of the Secretary of State-in-Council of
any of the obligations in (ii) _anc_l (111)‘ above; -
assing’of ‘any “‘orders  affecting ‘the salaries of

-(V) pmem‘thers of the Governor-General’s Council;

i8 in i i 1P FeRatOtho A dvit .of 'a Secret

*It i8 inconnection with this' power that the-device arose'o ret
Commit.tc]c of tc]lc Counecil, which conducted certain kinds of eorresponds‘ncia.
—mainly on political matters,—which/was not laid before the whole

Council. Seeret and Urgent Orders were: issued through ithis- Committee, =

isive- woi i tions
ich the Secretary of State had always al decisive.voice.  Questic
j;%.%t:: nrt _Paeacea? relations with JIndian  States, and treatment of Political

Agitation, might be handled by.or through this' Committee. :




~ then.
" Secretary of State for India under the new Constitu-
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(vi) making rules to regulate various matters con-

3 .nected with the Indian Public Services.

( _pmion in India is not identical regardi

effective value of these powers vested in t};ge Setr:llit;};;
of St_ate—in-Council, singly or as a Corporation, with
that in Britain, from the standpoint of the BRedidte
1nte1:ests of India. Speaking historically, it must be
admitted that these powers were introdut,:ed as check

~upon the insatiate desire for expansion in the local
Indian Bureaucracy, rather than with the set purpose

of making the Secretary of State domi :
omin
actual administration of India. e Wi

Under the Act of 1935, there is nothi
corresponding to the authority called the Selégefa};;?gg
State-in-Council;* or even the Secretary of State onl
as that authority was under the system existing tl}lri

The Constitution, powers, and functions of the

tion are scattered over a numbper of Sections and Chap-
ters. Many of them are only indirect or of impli(fd
powers; being clothed in legal terminology by some
paraphra§e, such as “His Majesty in Council, or “Orders
in Councﬂ‘s”. Let us consider the institutic;n as it can
b_e found in the specific provisions of the several sec-
tions, and the powers and functions as directly entrust-
?d t? tl:Lat officer, or derived from the unavoidable
implication of certain provisions of the Constitution

The Secretary of State and His Advisers

é Sections 278-284 provide for the institution of the
ecretary of State to exercise such of the powers of

*Says Section 278 (B) At

o . The Council of Indi isti i

mte%fuEe‘flzlaae:hteh;c:men;:nfcelzlnen‘t of Pgrt III of this Ac;aslrasll %xe:s&‘i:gol;??'e:

; . e ollowing sub-section a y ! Y

:a tilgﬁndmf Couneil immediately before its dissc}:ftziinr:hobwas e
iser for any period less than 5 years. Ay be Trerudied
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supervision, direction and control that remain still
vested in that officer, and other powers required for
the proper exercise of duties and functions “still
required to be discharged on behalf of the Indian Gov-
ernment in Britain. Section 278 requires that there
should be not less than 3 nor more than 6 persons,
according as the Secretary of State may determine

from time to time, to advise him “on any matter relat- .

ing to India, on which he may desire their advice”*
One half of these Advisers at least mfust be persons who
had held office for at least ten years under the Crown |
in India, and had not retired from those official duties
more than two years before the date of their appoint-
ment as Adviser.t This guarantees the preponderance
of the Service element in the Advisers of the Secretary
of State, who may be said to take the place of the
Council of India existing until the Act of 1935 came
into force. Though numerically reduced, these Advisers
of the Secretary of State will, essentially speaking, be
in no way different from the India Councillors whom
they have replaced. The Service elements are notori-
ously unsympathetic to the Nationalist aspirations of
India. And though the scope of their activity is consi-
derably reduced by the new Constitution,—as will be
seen more fully below,—the dominance of the Secre-
tary of State in regard to the privileges of all the
Superior and Organised Services is assured by this
provision.

The tenure of office of these Advisers is reduced

to 5 years, and the opportunity for reappointment is
abolished.i The appointment, however, may be termi-

*(p, Section 278 (1).
4Cp. 278 (2).
$Cp. Section 278 (3).

H
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-wr?:g) gezl;zz r:::}:la? 5t hyegrs, either by resignation in
) _ . d to the ecretary of State, or by th
.gc:ld\;ser becoming }xnﬁt for the office owing to Zsom:
-contiy or: mental informity. ~In the’last: mentioned
e nfency, the Secretary of State ‘is empowered by
o ; 0 remove s‘gch an Adviser from his-post.*  Inas-
abl; };?: Ir;lemajonty }c;f' these Advisers 'would, presum-
ably; rsons with a full term of service" i
the chances of such infirmities developing arla::1l lﬁﬁd;i;
Ezigf utterly ‘unthinkable. - The provision seems
ore, a move in the right direction i ,
o : in contrast
:;i]ti};hthe corresponding provision in'the Act of 19189
i rIrfLaed% the te_ellim of appointment capable of exten-,
. ouncillors were more independent of
. j th
g:cretary of State than the Advisers henceforward tE
appointed.  But that, by itself, will not make the

Advisers nec : ;
State. essarily subservient to the Secretary: of

1o 'll"lggacl]:l;is;bgﬂity irr::posed upon the old India Council-
L ; a seat in either House of Parli
is maintained in regard to th Ay vl
S itaiaE of Shale ChED e new Advisers of the
Se _ ; eir powers and functions, how-
g:;er;_, 1,§1re entirely dependent upon the discretion ’of t;‘{:e
Secretary of State,—except in regard. to Servi
ma\_tters. Says Section 278 (6) ol 55
~ . .“Except as otherwise expre | ' his A
gh%lgglelrbe in the discret_ionp of t eplg:g;ilt.i&gln t};i_s_&ct
or not. he consults with his Adivsgsoons-?;g

matter, and, if so, whether he consults with them col-

lectively or with one o

. W) r more of them indi

g}l;ethgr_or not__he acts in accordance lacligﬁiduaﬂy, s
en to him by them.” ' AP AR 2EViEP

*No ¢o pondi Eoviston € .
rresponding provision was to be found in the Act of 1919
; nor

ds the provigion of Section (7),—which made the old India Councillors
o s ¢ i
irremovable from their (Jfﬁl?e‘j . : : :

femavable Soem kel , except by the King on an-addréss by both
fep., Section 4 of the Act of 1919, : .
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This marks the Advisers out sharply from the old

Councillors, who were entrusted with certain statutory’

duties, in which the Secretary of State could not act
except with their advice, or with a majority voting

with him* The reason is perfectly clear: Whereas-
the old India Council was intended not only to inform
and advise, but also to be a check and a restraint uporu
a Secretary of State who may be influenced by British

Party considerations, the new Advisers have no such-
functions entrusted to them. The, Secretary of State.
is not bound even to make rules for the conduct of
business which he himself decides to submit to his
Advisers. - Nor is there any need for him to be consis-

tent or systematic in submitting any given. class ot
business for the advice of these his statutory counsel-,
lors. A subject upon which he seeks their advice on’
one occasion may not be consulted about at all on
another occasion; a matter on which on one occasion
he seeks the advice of all Advisers may on another
occasion be discussed with only one Adviser, or not
discussed at all. In every respect the choice, or discre~
tion, rests with the Secretary of State,—except, of
course, as regards some Service matters, property, and
contracts, which will be mentioned a little more in
detail hereafter.

What then is the purpose of having these Advisers,
at all, and paying them so highly as laid down in
Section 278 (5)1—except to squeeze as much out of
India as could possibly be managed? The payments,
it is true, are to be made “out of moneys provided -

*ep., above D. 363.

§They are to be paid £ 1350 each p.a. out of the monies provided by
Parliament, as againet the £ 1200 p.a. paid to the old India Counsellors. '
An Overseas, oOF + gubsistenae '’ allowance to those domiciled in India
at the date of their appointmént of £ 600 p.a. remains the same as under

the old Act.
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by Parliament”. But the provisions of Section 280

. are not only ambi X ; :
i only 1guous; they are misleading.  Says

280.—(1) As from the commenceme
nt of P
0Aﬂhfcthi_she salary of the Secretary of State gnd %rgergggéggg
is department, including the salaries and remunera-

tion of the staff th )
dedibyiPariiam ef:t?rmf' shall be paid out of moneys provi-

(2) Subject to the provisions o
section with respect to th i isti
officers and servants, the Sgcgtaéri‘sj}rer Fitsainoctsting

2 f State ma i
such officers and servants as he, subject y_appoing
» to th en
pacoareasury as to numbers, may b e there shal

e paid to persons so appointed such salarie
tion as the Treasury may from time to timés ggtgf'milrfe?ra-

f the next succeeding

Arrangement will have to be made for fixi

wh'i(.:h the Federal Government will have t?;;:)% ?os:tll?;
Brlt&Sh Exchequer for the remuneration for those.
services \.vhich the India Office, in addition to the High
Corpm1551oner, is supposed to discharge on behalf of
India.* At the present moment that sum is in
the neighbourhood of £150,000 per annum. But
many of the functions which the India Office had to
dlschal."ge’, even after the institution of an India High
(_?ornmlssmner, would now disappear, or be at least con-
siderably reduced. Hence, it is a matter for con-
ideratioi what sum, if any, should be paid to the

*Under the?ud_get_E-s? ates for 1937-88 the tota] o

Office and the High O mates for 1937-88 the total cost of §

A he India;
Rs. 40.75 lakhs, of which i ik 2tI'le Indian Exchequer is

coxhs 5 stated, in the Detailed Estimates and bemanys foted. Rs. 13.6

contribution on this account to H.M.'s Treasurybcmauds for Grants to be

- =
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Secretary of State for discharging functions, which
either are no more, or which could well be entrusted
to the High Commissioner, or the Trade Commissioner,
or a branch of the Reserve Bank of . India in Britain.

Assuming that the charges of the India Office, the
Secretary of State and the Advisers-to the Secretary of
State,—together with such Parliamentary assistance as
that officer might need,—are correctly a British charge,
exclusively, it is difficult to see what functions could
now be left with the Secretary of State which would
demand such special remuneration from India. The
grant of “Subsistence”,—or, as it is known in India,
Overseas,—Allowance to those Advisers, who, at the
time of their appointment, were domiciled in India, is
only an excuse for the much larger sum demanded
from India on account of the Overseas Allowance to
the British members of the Steel Frame. The entire
institution of the Advisers is therefore, mischievous,
wasteful, unnecessary, and ought to be accordingly
abolished.*

All existing accounts in the name of the Secretary
of State in Council are to be transferred to the name
of the Secretary of State. But any order or instrument
with reference to that stock or money, executed before
the dissolution of the Council, either by the Secretary
of State or any one else duly authorised for the pur-
pose, would make a proper discharge for the- -Bank.}
Similarly, all persons on the permanent establishment

*cp., Section 278 (7), which permits, even in cases where, under the
Constitution the Secrefary of State is enjoined to obtain the concurrence
of his Advisers, the requirement of the law iz supposed to be satisfied if
the matter ‘is disposed of at & meeting where at least half the number of
Advisers were present, or where no objection had been raised by any
Adviser after due motice of a proposed course of action, and opportunity
for raising objection, if any had been provided.

fep., Section 279,
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of the Secretary of State in Council, immediately
before the coming into effect of Part III of the Act,
are transferred to the establishment of the Secretary of
State as reconstituted. All their rights.to pension, ete.,
are carefully preserved.* The personnel thus trans-
ferred is specifically protected against any treatment
less favourable than they were entitled to expect while
they were on the staff of the Secretary of State in
Council. The same treatment is secured, by Section
281 (4), even to the non-permanent staff employed by
the Secretary of State in Council. Provision is made,
by Section 282, for a pro rata charge upon the revenues
of the Federation for such of the superannuation
charge, as an Order in Council might consider to be
due to service before the date of such transfer.t Any
payments thus authorised to be made out of the Fede-
ral Revenues, would be charged upon those revenues,
and as such non-votable by the Federal Legislature.}

Under the Act of 1935, the powers of the Secretary
of State are mainly concerned with

(a) The supervision, direction and control of the
Governor-General, and of the Provincial Gover-
nors through the Governor-General, in so far as
these officers are ~ entrusted with powers and
functions to be exercised in their discretion, or
in which the exercise of their individual judg-
ment is enjoined. This would comprise also the
so-called excluded Departments of State;

(b) Recruitment, and protection of certain Services
and Posts; :

. (c) Issue of Orders-in-Council, or any act by His
Majesty-in-Council,—an indirect power derived

*ep., Section 281,
jep., Bection 282 (1).
fep.. Bection 282 (3).
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from the general principles of the British Consti-
tution. This may include the exercise of the
King's Statutory power, in respect of the Indian
Constitution, to assent to, to withhold Assent, or
to disallow Indian Legislation; .

" (d) Powers of the Crown in regard to Indian States,

not coming within the provisions of the Federal
‘Government’s authority; =~ ; )
(e) Financial powers, with regard to _borr{;lygmg in
" Britain on account of the Federal or Provincial
Government; payment of certain pensions, in-
terest, etc., on behalf of the Indian Government

——

in Britain; _
(1) Contracts and other Liabilities; : :
(h) Audit of Accounts,—or Auditor-General’s De-
partment; 3
(i) Emergency Powers, and those in regard to inter-
provincial disputes in regard to water supplies; -
Trade Convention, etc. SR ke
(a) Powers of Supervision, Direction and Control '
“As regards the first group of powers, the most
important, considerable, and general power is con-
tained in Section 14 relating to-the Governor-General,

‘and Section 54 relating to the Governors.

" Section 14 read: * _

*14.—(1) In so far as the.Governor-Generai is by' or
under this Act required to act in his discretion or to exer-
cise his individual judgment, he shall be under the general

*Tt is interesting to mote that, in the Original Bill, there was only
one clauge in this section; and that the:references to the’Instrumient of
Instrictions. was brought - in . directly- by making his_.subordination. to the
Secretary of State specifically subject to the Instructions issued. to him.

* {2) The sub-section as it now stands gives the Instructions a _'\'i_'bgq\l_'ly
secondary place.  The same 'is repeated in Bection ‘54, ““The limitation on
the controlling and directing power of the Secretary of Btute, “imposed by
this sub-section is a tripmph of those vested interests and minprities, which
have won, themeelves the privilege of being régarded as the Special Res-
ponsibility of the executive head which the Instructions require these

officers particularly to protect. 3
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control of, and comply with such particular directions, if
any, as may from time to time be given to him by the
Secretary of India, but the validity of anything done by
the Governor-General shall not be called in question on the
ground that it was done otherwise than in accordance with
the provisions of this section.

(2) Before giving any directions under this section, the
Secretary of State shall satisfy himself that nothing in the
directions requires the Governor-General to act in any
manner inconsistent with any Instrument of Instructions
issued to him by His Majesty.

Practically the same language is adopted in Sec-
tion 54, except that the controlling officer in this case
is the Governor-General, and not the Secretary of
State. Inasmuch, however, as, in all such matters, the
Governor-General himself is under the controlling
authority of the Secretary of State, the ultimate con-
trol of the British Minister, even over Provincial

- affairs, is thus assured, though in a somewhat round-

‘about manner. Had the Governor-General’s directive

or supervisory powers been made exercisable on the
advice of the Federal Ministers, there might be some-
thing to be said for such a procedure, such a reserve
of authority in the National Government. But Section
54 (1) distinctly says: :

54.—(1) In so far as the Governor of a Province is by
or under this Act required to act in his discretion or to
exercise his individual judgment, he shall be under the
general control of, and comply with such particular direc-
tions, if any, as may from time to time be given to him by
the Governor-General in his discretion, but the validity
of anything done:by a Governor shall not be called in
question on the ground that it was done otherwise than in
accordance with the provisions of this section.

(2) Before giving any directions under this section, the
Governor-General shall satisfy himself that nothing in the
directions requires the Governor to act in any manner in-
consistent with any Instrument of Instructions issued to the
Governor by His Majesty. '

~ As the Governor-General acts, in this matter of
supervising, directing, or controlling the Provincial
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Governors entirely in his discretion; and as in all
matters left to his diseretion, or in which he is to exer-
cise his individual judgment, he is himself under.-th.e
direction and control of the Secretary of State, it is
obvious that the ultimate authority of the Secretary of
State over the Provinces is as strong as over the
Govei‘nor-t{eneral,- and TFederal Government.' -The
saving in regard fo the Instrument of Instructions,—

jtself issued under Section 13 to the Governor-General, -

and Section 53 to the Governors,—is no real reselj_vatmn :
in favour of the Instruction. For the Secre"fary of
State, or the Governor-General is merely reqmrt_—:d i::y
the sections quoted to * satisfy himself ” that nothing in
the directions he issues requires the Governor-General

. (or the.Governor, as the case may be) to act in contra-

vention of those Instructions. As to who sl}all_be the
judge, whether anything was in contravention of any
such Instruction, nothing is said in the Act. : Its terms
leave the matter wholly within the discretion of the
officer concerned, whose authority thus becom(?s prac-
tically paramount, and supersedes the Instructions for
all practical purposes. =~ : ' Pener
As to the subjects, or departments, comprised with-

in this section, so far as the Governor-General is con-
cerned, all the Resérved Departments of the Federal
Government,—e.g., Defence, External ReIatlons_, G'ov-
ernment of Tribal or Excluded areas, and Eccl?s;astxcal
affairs,—are obviously under the ' controlling and
directing authority of the Secretary of Statf:. The ?x-
penses of these Departments, and the financial r’eact1_on
of the same on the national Budget, are. likewise
brought under the controlling power of the _Sec:retary
of State. Dealings with the Indian Princes o}lts}de the
Federation; questions of Paramountcy even with the
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Ei;aiteé who have fec)l_erated; supervision over Provin-
woﬂ; overnors; appointment, dismissal, distribution of
_— amongst tht_e Federal Ministers, and certain extra-
it I;illr};n gtt)twers mt ;egard to the Federal Legislature,—
ers within the discretion of the Gow ¢
: ernor-
OGfe?}?raé And in these he would be* under the authority
e hiz ecreﬁazy of State. Similarly, in the discharge
so-called “Special Responsibilities” is 1il
wise subordinated to the Secret i o
: ary of State.  Mutati
mutandis, the:same appli inci Friots,
. lis, plies to the Provincial Governo
vis-a-vis the Governor-General, as:regards matters le:fst’

to their discretion, or those i :
: 2 » se in which
cise their individual judgment.f ich they are to exer-

Recalling the discussio i .
: n, both in this volume a
ieilte ;sl.lie (;Zit&w(ghto a sdtudy of the Provincial Goverl:lc}
1 s the wide scope of these extraordi
powers of the Governor-General, i
Governors, we cannot b ig s
TS, : ut realise that this margin of
;(:::Zo“llrli?lg morkdlre;:tl;:e powers left to the Secretglrl; g'f
_ ake of that officer a real, controlli '
- - = ® ln
?}‘::3 rci:gat?gffc;ﬁ:;, in the most vital concerns %,:E at?lg
ent o ia. The belief, th
ultimate authorit A A
: v and control of the Britis i
Government has been r R
. elaxed under the new C i
E‘?ﬁ;’ or because of a transfer of power and r;’SnpS;J:;:
ility to the chosen Ministers of the Indian people

is a figment of the imaginati
of the situation. '}a%m,atmn’ Zathpaothan. 2. peality

In all Thdian Tegisiation, power cd

an legis i : :
King to disallow Ry é?ﬂtl_on, ol bl T el
King sallo ts duly passed by the Provincial or
*cp._ ante, Ch, V- : )

'powers,p' 'a,n? f],mgé_l.i';_I; j]’::}rﬁn. :.]g_st: of- the Goveronr,Gereral's Di ioms
h '}-S{e'a - i W] he is to exercise his individual .zgrg_lwnm
: Hor @) Tist of these miatters, Provinecial Antonomy, -{;Ha:f;:-ét;ﬁ

L
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the Federal Governments.* If that power is ever exer-
cised in practice, the Secretary of State would be the
ordinary Constitutional Adviser of the British King
in such matters. It is not merely a theoretical power
reserved to the British King, and his constitutional
adviser in Britain. In view of the stringent provisions
in regard to the problem of commercial or financial
discrimination against British interests in India; in
view also of the serious possibility. of the Indian
requirements for intensive industrial and commercial
development of the country coming into sharp conflict
against the vested interests of these aliens in
India, the powers reserved for disallowing Indian
Legislation in this behalf may be of great prac-

tical help to the British interests. We may, ‘accord- ~

ingly, be certain the British Imperialist advisers of the
Sovereign will not hesitate to advise active use of these
powers, every time the vested interests of British
capital, or of British members of the Indian Public
Services, are alleged to be threatened.

Similarly, in all extraordinary legislative powers
given to the Governors, or the Governor-General,
regarding the passing of Ordinances, or the enactment
of executive legislation,_——styled Governor’s Acts, or
the Governor-General’s Acts,—the Secretary of . State
has reserved powers to extend, repeal, or modify such
extraordinary legislation, through the right to be in-
formed of the same, and the duty to place the same
before Parliament.t .

Finally, the right to suspend the entire. Constitu-
tion,—except the Federal Court, or the Provincial High
—%ep., Sections 82 and 75 of the Government of Indin - Act, 1936. Also

ante, Ch. VIIL, and Provincial Autonomy, Ch. VI."
fep. Sections 43-4 and Sections 89-90 of the Government of India

Act, 1935.
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Cogts,——vested in the Governor-General or the Gover-

For this particular power, Section 45 (3) specifi-
cally provides:— .

“A Proclamation issued under this section—

(a) shall be communicated forthwith to the Secreta

of State and: shall be laid by him before eag
House of Parliament;

(b) unless it is g Proclamation revoking a previous
Proclamation, shall cease to operate at the
expiration of six months,

Provided that, if and so often as g
broving the continuance in force of such a Proclamation is
bassed by both Houses of Parliament, the Proclamation
shall, unless revoked, continue in force for a further period
of twelve months from the date on which under this sub-
section it would otherwise have ceased to op £

resolution ap-

Section 93 (3).is in identical terms so far as a simi-
lar Proclamation relating to a Province is concerned.
Parliament thus gets a right to watch over the
suspended Constitution; and if it is so minded it may
continue this non-constitutional regime in a Province,
or over the entire Continent of India, for a further
period of twelve months by a simple Resolution of both
Houses of Parliament.

This supreme right of Parliament to make, sus-
pend, and abrogate the Indian Constitution will really
be exercised at the instance of the Secretary of State,

*ep., Sections 45 and 93,

% for the Federation and the Provinces
respectively,

—_ M a
P i i remain” in force for
‘* No such Proclamation shall in any case

i i
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though theoretically the entire British Imperla:io(io;rn ,
ernment would be res'ﬁonsiblelfor such ant;tf: st
India. So far as the Fedﬁer:ticin is :ﬁ:c;;zgféte dlSStates
i ower may affect even ' :
;J;f n:;r}lrezst two years, during 'whlch they n:a?;dlf
governed,—so far as federal subjects are cox;lcecxz ng:ti-
under a regime of Proclamation suspend{ng 1. :h' >
tution. And even thereafter, there is no zr;g s
guarantee that if, under the terms of Section £ radi.’
Parliament deems fit to legislate for a new ;:1 o]
cally different Constitution,.'ihe Federated 1ave’the
any of them, would necessarily be allow.ed 1l:o ea
Federation ipso facto the altered Constitution.

In the Provinces the Proclarnation_ ;gg‘izfne ccallg .
continue for 3 years at most. But no provision _1; rgzra_,
corresponding to that in Section 45. (45) for the_ ie i
tion, for a new Constitution, even if in a Pr(;nn Sl
non-Constitutional regime of government l:?y Igc it}
tion has lasted for three years.* Responsible Gov e
ment in the Provinces is claimed to be the gll;leaAct
.contribution for a constitution.?l_\a‘dvapce unde{ t tle 44
of 1935. Yet, the entire Cons_tltutlop is not only p at .
at the discretion of the Governor; no .arrangt?m(;rl >
made for the substitution of a more constltu lonar
regime for orre of frank autocracy of the? Gov;rr;or
under the Proclamation,—not even such as is made of
the Federation under Secti_on 45(4) Th_e Secre?:a_ry y of

*Under Section 98 (8) it is distinctly stated:—

B! tion B3 (4) any law 'mad?‘ by a
sl uﬁr?tﬁ’:ariﬁef yﬁgensi‘; him by the Proclnmatt‘llor;,wn sl;:il;
Gov‘ernnr, m}} E': pt‘hereai continue to have effect unti = yhave
sthe(:t] to Eisfr":‘;mt?m o which the Proclamatml} cezfﬁ; Y i
h;vute..ﬂnsft ir,vlnﬂ interesting speculation as to Wh:magm aniperdod
¢ ecn-, articular Province where the CO“Stimf;g“P:ﬂiament Togislats,
}oramﬁrg than 3 years under Section 9817 ‘gpf? T
a;d e sépmi?tf Confgitgtioi]hem;e:cti::ne of such a suspension

ince? If =o, that wou e 5 itution ?
oPr:u‘t;llh:i Provinces, and on the Federal Constitutio
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S?:ate can, under such a system, continue to be the
dictator of the Provincial Government through the
Governlor-GeneraI, where the Constitution is suspended
for an indefinite length of time, if Parliament does not
provide for an alternative constitution even after three
years have elapsed; and the Proclamation itself has
cea_sed to operate. There is nothing to prevent a new
Isene_s of Proclamation regime being started, after
nomma_l Constitutional interval, in which the ,supremz
Executive Authority is unable to Co-operate with the
leaders of the people’s representatives; and which has
therefore, to be suspended on the same grounds, anci

by the same Proclamati
! on, as led to the initi
sion of the Constitution. | i

Excluded Areas

‘ '_I'he Secretary of State remains the supreme autho-
Tity in regard to all those areas which have beén speci-
fically excluded from the regime of Constitutignal
-Gov&‘arnment. It is the Secretary of State who under
Section 91, prepares the draft of an Order in éouncil
: as in India to be wh r
ge;l:lally exn'_:ll_ldgd from the benefits of Constitljﬂzngll-
¥ ernment; it is 'the Secretary of State, who submits
Is Draft to Parliament, which has neither the time
;’1}?;‘ ::)htet knowledge to examine critically, and alter for
o etter, such a Draft; it is really the Secretary of
th: ?} who rules these areas through the Governor, or
Sectiogvgg?ir-(}eneral,; agtmg in his discretion. Says

92.—(1) The Executive Aut t
U] hor >rovi
‘t‘g tf;;%ﬁ%‘ﬁid__&nd. partially excluﬂedf Bgrg;saﬁigggilgc%gg{ tencgs
ral Legislature Y thing In this Act, no Act of the Feaw.
ral Legis calulggdogrcé; the Provirr%:méem& ure shall a{iﬁ;
gle Governor by pub?il;:a:'q partially excluded area, unless
overnor in giving such a direction With respect to any
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Act may direct that the Aet shall in its application to the
area, or to any specified part thereof, have effect subject
to such exceptions or modifications as he thinks fit. -

(2) The Governor may make Regulations for the peace
and good government of any area in a Province which is
for the time being an excluded area, or a partially excluded
area, and any Regulations so made may repeal or amend

‘any Act of the Federhl Legislature or of the Provincial

Legislature, or any existing Indian Law, which is for the
time being applicable to the area in question.

Regulations made under this sub-section shall be sub-
mitted forthwith to the Governor-General dnd until assent-
ed to by him in his discretion shall have no effect, and
the provisions of this Part of this Act with respect to the
power of His Majesty to disallow Acts shall apply in rela-
tion to any such Regulations assented to by the Governor-

" General as they apply in relation to Acts of a Provincial

Legislature assented to by him.

(3) The Governor shall, as respects any area in a
Province which is for the time being an excluded area
exercise his functions in his discretion. i
Large blocks of territory, and equally large chunks of
population, have been excluded, under the Order in
Council, issued under Section 91, wholly or partially,
from the normal, constitutional regime. The general
argument in support of this extraordinary treatment is
that the population in these excluded regions is back-
ward; and that, therefore, they would not be able to
avail themselves of the mechanism of Constitutional
Government estaplished by the Act of 1935. But such
an agreement has no justification in fact, for the simple
reason that, by a proper grouping of the Constitution,
coupled, where necessary, with the device of a special
reservation of seats for the representatives of these
classes,* this sort of exclusion of such areas and popula-
tion could well have been avoided.

*In principle, the device of such reserved seats for special classes
seems as objectionable as the separate Communal Representation. But, if
Parliament had really intended to relax the doectrine of British Trusteeship
for India, in the slightest degree, this device could well have been adopted
to avoid making such needless breaches in the stronghold of Provincial
Autonomy.
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National Emergency

The same powers, practically, of supervisi :
contf'ol are vested in the Secre}t,ary of pSt:;zloﬁniizi
SEC.tIO_n 102, concerning a National Emerge;lcy in
Whlf':h the very existence of the country is threaténed
by internal disorder or a war. 'As already noted in
anpther Chapter,* the Federal Legislature is entitled

_under this Section (102) to act in such an emefgenc ’
But the Governor-General is vested with discretionary
powers to permit any action by the Federal'LegisIatureI)-’
and the Secretary of State is entitled to have communi-,
cated to him a Proclamation issued under this Section
f(_)r submission to Parliament, which has the same
r‘lght of extending the Proclamation regime by resolu-
tion, as under Section 45, and 9

Disputes re: Watersupplies between Federated Units

‘ The powers under Section 131 for the settlement of
disputes .between two or more Federated Units —States
or Px_'ovmces, regarding the use of commori water-
sup'phes, are indirect. The supreme appellate powér
as it were, is exercised by His Majesty in Council: anci
the_Secretary of State is the obvious constitut,ional
adviser of the British. King in all such matters,+

FINANCIAL POWERS

~ Though powers of borrowing on account of India
have' been taken away from the Secretary of State b
Section 161, during the’ Transition Period, the Secreta 4
o_f State has been given special authority to raise qte?-’
ling loans under Section 315, if the necessary auth(;rit
for the purpose is granted already by an East Indiz

*Chapter VIII, ante: ??9_
fep., Section 181,
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Loans Act of Parliament; and provided that at a meet-
ing of the Secretary of State and his Advisers, the
borrowing is approved by a majority.* By Section 157,
the Secretary of State is entitled to be kept in funds

by the Federal as well as the Provincial Governments,

in respect of all liabilities on account of India to be
met in Britain, as also in regard to the Pensions payable
by the Secretary of State on account of the Indian or
Provincial Governments. % -

Audit of Indian Accounts :
The appointment of an Auditor-General, for the
proper audit of Indian Accounts is provided for under

Section 166, .empowering His Majesty to make that -

appointment. This means, in practice, the Secretary of
State,- who also, under the disguise of the same
Sovereign authority, would determine the condi-
tions of service for the Auditor-General. His duties
and functions would be prescribed to the Auditor-
General by an Order in Council, in the first
instance; and by an Act of the Federal Legislature
subsequently, provided that no Bill can be introduced
in the Federal Legislature for the purpose without the
previous sanction of the Governor-General in his dis-
cretion. Those pnly who can appreciate the immense
(though invisible) roéle played by an efficient Auditor-
General in the national economy can understand the
effective power retained by the Secretary of State,
or the British Imperial Government, to dominate
India’s national economy; to prevent any orientation of

*cp., Section 315 (2). By Section 314, the control of the Secretary
of State over the Government of India during the transition period is
gpecifically provided for. But that officer is required, under Section 314
(2), to have the concurrence of a majority of his Advisers in any matter
touching a grant or appropriation from the revénues of India in order

— to give directions to the Governor-General-in-Council on such matters.

During the transition period the number of his Advisers is to be not less
than 8, nor more than 12, Section 314 (3). . t
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it which could in the least suggest a risk to the vested
interests for which Britain constitutes herself a
Trustee.*

Contracts, ete.

By Section 175 (4) personal liability of the Secre-
tary of State in respect of any contract or assurance
made or executed is avoided; and instead the Federal
and the Provincial Governments are made liable in
their corporate capacity.

Inasmuch as the Judges of the Federal Court
as well as of the Provincial High Courts are ap-
pointed by His Majesty, under the Royal Sign Manual,
the Secretary of State will have considerable indirect
influence in the choice of the highest judiciary in India,
their conditions of service, ete.t

Protection of Public Services _

' The most considerable function, however, of the
Secretary of State is in connection with the protection
of the Public Servants, particularly those recruited by
himself. A number of sections provide for the varying

aspects of this extraordinary power of the Secretary
of State. :

The entire department of India’s National Defence
being in the sole discretion of the Governor-General,
the Secretary of State has practically unlimited autho-
rity in settling the numbers and prescribing the pay,

*Section 168 gives autherity to the Auditor-General to determine the
form in which the aceounts of the Federation are to be kept. He may
also lay down the principles or methods aceording to which Provineial
accounts may be kept. Thiz power is exercisable subject. to the approval
of the Governor-General,

tep., Section 176. Under Section 178 (8) deduction iz forbidden
from any payment of Prinecipal or Interest on Sterling Loans raised by
the Secretary of State under any existing or future Indian, Federal, or
Provincial Legislation. The same immunity is granted by Section 315 (4)
for Sterling Loans contracted in the transition period.
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pensions, allowances™ and other conditions of the
Defence Services.* Evern though the actual orgiers may
be made by the Governor-General in his discretion,
the Secretary of State has the final right of approv:al
and sanction of the rules and regulations made; and, in
so far as the Indian Defence Forces are still vi}“tu"ftlly
an integral part of the Imperial Defence organisation,
this right of approval or sanction has the utmost
significance.

In the Civil Services, he makes the initial appoint-
ments to the Indian Civil Service, the civil branch of

the Indian Medical Service, and the Indian Police .

Service, pending other arrangements made by a Parlia-
mentary Statute.f Similarly, to all the civil posts or
services, instituted to aid the Governor-General in the
discharge of his functions which he is to exercise in his
discretion, it is the Secretary of State who would make
the first appointments and determine the respective
strength of such services.i He also makes rules rega?d-
ing the number and character of the civil posts, which
are to be reserved for persons appointed by him to a
civil Service under the Crown in India.§ Under Sec-
tion 247, the conditions of service of all such officers
appointed in the™first place by the Secretary of State,
—as regards their pay, leave and pensions, and medical
attendance,—are prescribed by the Secretary of State
under rules made for that purpose. For all other
matters rules made by the Governor-General ‘as

*Section 235 provides that the Secretary of Sl-ate'mu.y from time to
time, with the concurrence of a majority. of his Advisers, specify what
rules, regulations and orders affecting the conditions of service of His
Majesty's Forces in India shall be made only with his previous approval,

fep. Section 244 (1),

& fep.,, Section 24 (2)and (3). Also Irrigation FEngineers under
Bection 245,
§ep., Bection 2486,
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regards posts under the Federation, and by the Gover-
nors as regards posts in the Provinces,—in cases where
the Secretary of State has not made the necessary Rules,
—would provide Rights of appeal and complaint are re-
served from these officers to the Secretary of State

(Section 248) ; while Section 249 secures adequate com- _

pensation being paid, at the instance of the Secretary
of State, if the conditions of service of any ofﬁf:er
appointed by him are adversely affected by anything
done under this Act. The powers of the Secretary of
State in these matters are to be exercised with the
concurrence of a majority of his Advisers.*

Powers of the Representative of the Crown in
Relation to Indian States

The constitutional position regarding relations w?th
Indian States outside the Federation,—and even with
those who have federated, in so far as what are called
Paramountey powers are concerned,—is by no means
clear, The fundamental maxim of the British Consti-
tutional Law, viz., that the King can only act on the
advice of a Minister, if applied, would bring these
concerns also within the orbit of the Secretary of Sta}te.
Sections -285-7, dealing with “Crown ant,:l the Indian
States”, specifically exclude those relatlons,—.except
in so far as the Instrument of Accession authorises the
application of any provision of this Act,—from the
scope of this Constitution.f That means the only

adviser of the Kiﬁg,—and, therefore, the only con.trol
over the representative of the Crown,—in its dealings

with the Indian States outside the Federal Constitution,

is the Secretary of State. The Governor-General, like-

*Bection 261.
fep., Section 285,
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wise, acts “in his discretion”* in meeting the expenses
of the representative of the Crown in its relations with
Indian States. By Section 33 3) (f):—

“The sums payable to His Majesty under this Act
out of the revenues of the Federation in respect of the
expenses incurred in discharging the functions of the
Crown in its relations with Indian\ States.”

are included among the expenditure charged 'upon the
revenues of the Federation, i.e.,, non-votable by the
Federal Legislature. Several sums may be payable to
the Indian States under Sections 147-9 particularly to
the Federating States, or some of them; and these must
be made good to the Viceroy by the Governor-General
out of the Federal Revenues, acting in his discretion,
i.e., without reference to his Ministers; and therefore
responsible only to the Secretary of State. Similarly;
expenses of the armed forces in the Indian States, or
for due discharge of the Crown’s obligations in respect
of these States, must ¢l

“be deemed to be expenses of His Majesty incurred
in discharging the said functions of the Crown.”

' Considerable indirect, or imperceptible, influence
would alsobe exercised by the Secretary of State in the
nomination of the Federated States’ representatives in
the Federal Legislature, which, however, would be

extra-constitutional activity; and as such need not be
emphasised here.

Miscellaneous Powers of the Secretary of State

Of the miscellaneous powers of the Secretary of
State, the most considerable may be found in his right
to grant leave, under the Instrument of Instructions,
to the Governor, or the Governor-General during the

*cp., Section 286 (2).
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term of office of these officers. Section 309 provides
for the issue and responsibility for Orders in Council,—
the Secretary of State being the Minister responsible
for the Order, whether issued while Parliament is in
sessions, and, therefore, upon an address of both Houses
that the Order as submitted be issued; or in periods
when Parliament is prorogued.® ; :

On a general review of all these varied and sub-

stantial powers, the Secretary of State still stands out
unmistakably as the most dominant authority in the

' Indian Constitution. His powers may not be so impos-

ing in appearance as those of the Governor-General or
the Provincial Governors. But these are merely his
creatures, obedient to every nod from the jupiter of
Whitehall, amenable to every hint from this juggler
of Charles Street. His powers extend not merely to
matters of fundamental policy; to the protection of
British vested interests; to the safeguarding of Britain’s
imperialist domination. They comprise even matters of
routine administration, the more important doings of
the Indian Legislature, and even the appointments,
payment or superannuation of certain officers in the
various Indian Services or Governments. He has, in
fact, all the power and authority in the governance of
India, with little or none of its responsibility.

*Hection 204, d.ealing with extra-territorial or Foreign Jurisdiction on
behalf of India iz of too technical a juristic nature to be commented upom
in thiz work. - s :

CHAPTER X

FEDERAL JUDICIARY

Part IX of the Act of 1935, sections 200-231, both
inclusive, deal with the Judicature in India. We have
already dealt, in the Volume on “ Provincial Autono-
my,” with the Provincial section of the Judicial “Ad-
ministration in India. The most important,—in the
sense of the most voluminous,—judicial work of the
country is done in the Provincial High Courts, and
Courts subordinate to those institutions. For the Fede-
ration, however, Judicial provision of some sort is in-

~ dispensable, not only because there is a great likelihood,

under the new Constitution, of considerable.litigation

of a Constitutional type; but also because of the need .

to co-ordinate the entire judicial system of the country.

Hence, for the Federation, there is to be a Federal
Court* consisting of a Chief Justice of India, and such
other puisne Judges, not exceeding six, as the King
may from time to time direct. The number of Federal
Judges fmay be increased by an address from the Fede-
ral Legislature to the Governor-General praying His

Majesty to increase the number of those Judges.t '

Jgdges of the Federal Court are appointed by Royal
Sign Manual, and hold office during good behaviour,
or until they attain the age of 65, when they would

E&_‘ provided with a most handsome Pension if they

*Cp., Bection 200.

~ +The Chief Justice of India was appointed ng wi i
-deges_i for the Tederal Court, in the Aggumnc ot 9119035. 1"111‘11113 201':11):13?&?
1:‘1‘_!._:;11('1. f{xu;p: their pay, pension or gratuity allowances is on a most
o scale imaginable. The Legal Profession thus continues to command
t-aF prize posts in the Government of the country, and more than main-
pallf:assitf{::l common ground for criticism deseribing that Profession as
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