96 Provincial Administration in India

act in the exercise of his individual judgment; that
is to say, after consulting his Ministers, without
necessarily being bound by their advice.

The most important of these relate to the so-call-
ed special responsibilities of the Governor, These
are laid in Section 52:—

(1) In the exercise of his functions the Governor
shall have the following special responsibilities, that
is to say:

(a) the prevention of any grave menace to the peace

or tranquillity of the Province or any part there-
of;

(b) the safeguarding of the legitimate interests of
minorities;

(¢) the securing to, and to the dependants of, persons
who are or have been members of the public
services, of any rights provided or preserved for
them by or under this Act, and the safeguarding
of their legitimate interests;

(d) the securing in the sphere of executive action of
the purposes which the provisions of Chapter
III of Part V of this Act are designed to secure in
relation to legislation;

(e) the securing of the peace and good government

of areas which by or under the provisions of this
Part of this Act are declared to be partially ex-

cluded areas,;

(f) the protection of the rights of any Indian State
and the rights and dignity of the Ruler thereof;
and

(g) the securing of the execution of orders or direc-
tions lawfully issued to him under Part VI of
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this Act by th i ; : :
gl y the Governor-General in his discre-

(2) The Governor of the Central Provinces and
Berar shall also have the special responsibility of se-
curin.g that a reasonable share of the revenues of the
Province is expended in or for the benefit of Berar
the Governor of any Province which includes an‘
excluded area shall also have the special responsibility
9f securing that the due discharge of his functions
in respect of excluded areas is not prejudiced or
impeded by any course of action taken with respect
to any Otl’.lEI' matter, any Governor who is discharging
any functions as agent for the Governor-General shall
also have the special responsibility of securing that
t}}e due .discharge of those functions is not preju-
diced or impeded by any course of action taken with
respect to any other matter, and the Governor of Sind
:}l:all also have the special responsibility of securing
0 2 .

Cana}:;;ogi;eﬁzmlstratwn of the Lloyd Barrage and

G (3) If and :ir} S0 far as any special responsibility
o] th'e Gove{*nor is involved, he shall, in the exercis:e
of his functions, exercise his individual judgment as
to the action to be taken.

E We shall.rnake some brief comments on the doc-
rine of special responsibilities later on.

L Apart fI‘OI‘I:l these special responsibilities, the
overnor exercises his individual judgment:

(1) Under Section 55. in th i
B ( 3 e appointment and
:i}ismlssal of' the Advocate General, as also in regard to
€ determination of his remuneration;*

*Cp. ante p. 78,
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(2) Under Section 56: Where it is proposed that
the Governor of a Province should, by virtue of any
powers vested in him, make or amend or approve
the making or amendment of any rules, regulations
or orders relating to any police force, whether civil
or military, he must exercise his individual judgment
with respect to the proposal, unless it appears to him
that the proposal does not relate to or affect the or-
ganization or discipline of that force;

(3) Under Section 68 (2): In declaring vacant
the seat in the Provincial Legislature of any person,
who has been elected member both of the Federal
Legislature and of a Provincial Legislature, at the
expiration of such period as may be specified in the
rules made by the Governor in his individual judg-
ment.

(4) Under Section 88 (1): In promulgating Ordi-
nances, if at any time when the Legislature of a Pro-
vince is not in session the Governor is satisfied that
circumstances exist which render it necessary for him
to take immediate action: Provided that the Gov-
ernor must exercise his individual judgment as res-
pects the promulgation of any ordinance under this
section, if a Bill containing the same provisions
would under this Act have required his or the Gov-
ernor-General’s previous sanction to its introduction
into the Legislature.

(6) Section 119 (3): All regulations made under
the provisions of any Federal or Provincial law,
which prescribe the professional or technical quali-
fications requisite for any purpose in British India,
or impose by reference to any professional or tech-
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nical qualification, any desirability, liability, restric-
tion or condition in regard to the practisifig of any
profession’ the carrying on of any occupation, trade
or business, or the holding of any office in British
India, must, not less than four months before they
are expressed to come into operation, be published
in such manner as may be required by general or
special directions of the Govcmor-Gener'al, or as the
case may be, the Governor. If within two months
from the date of the publication complaint is made
to the Governor-General or, as the case may be, the
Governor, that the regulations or any of them will
operate unfairly as against any class of persons
affected thereby, the Governor-General or Governor
if he is of opinion that the complaint is weH-founded.,
may at any time before the regulations are expressed
to come into operation, by public notification, dis-
allow the regulations or any of them. .

(6) Under section 151 (1): Rules may be made by
the Governor-General and by the Governor of a Pro-
vince for the purpose of securing that all moneys
rgceived on account of the revenues of the Federzi-
tion, or of the Province, as the case mav be, shall,
with such exceptions, if any, as may be IS;){vci_ﬂc'.'rl in
the rules, be paid into the public account of thc;
Federation or of the Province. and the rules so made
may prescribe, or authorise some person to prescribe
the procedure to be followed in respect of the pay-
ment of the money therefrom, the custody of monei’s
therein, and any other matters connected with or
ancillary to the matters aforesaid.

; (7) Under Section 228 (1): The administrative
€Xpenses of a High Court, including all salaries,
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allowances and pensions payable to or in respect of
the officers and servants of the court, and the salaries
and allowances of the judges of the court, shall be
charged upon the revenues of the Province, and any
fees or other moneys taken by the Court shall form
part of those revenues.

The Governor must exercise his individual judg-
ment as to the amount to be included in respect of
such expenses as aforesaid in any estimates of expen-
diture laid by him before the Legislature.

(8) Under Section 246 (2): Appointments and
postings to the reserved posts must, in the case of
posts in connection with the affairs of a Province, be
made by the Governor of the Province, exercising his
individual judgment.

(9) Under Section 247 (2): Any promotion of
any person appointed to a Civil Service or a civil post
by the Secretary of State, or any order relating to
leave of not less than three months of any such
person or any order suspending any such person from
office, must, if he is serving in connection with the
affairs of a Province, be made by the Governor
exercising his individual judgment.

(10) Ibid (3): If any such person is suspended
from office, his remuneration shall not during the
period of his suspension be reduced except to such
extent, if any, as may be directed by the Governor
exercising his individual judgmen:.

(11) Under Section 248 (2): No order which

punishes or formally censures any such person as
aforesaid, or affects adversely his emoluments, or
rights in respect of his pension, or decides adversely
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to him the subject matter of any memorial, shall be
made except, if he is serving in connection with the
affairs of a Province, by the Governor of that Pro-
vince exercising his individual judgment.

(12) Under Section 258 (1): No civil post which,
immediately before the commencement of Part III
of this Act, was a post in or required to be held by
some member of, a Central Service Class I, or II, or
a Provincial Service, shall, if the abolition thereof
would adversely affect any person who immediately
before the said date was a member of any such
service, be abolished except,—in the case of a post in
connection with the affairs of a Province, by the
Governor of the Province exercising his individual
judgment.

(13) Ibid (2): No rule or order affecting
adversely the pay, allowances or pensions payable to::
or in respect of, a person appointed before the coming
into operation of this Part of this Act to a Central
Service Class I, to a Railway Service Class I, or to a
Provincial Service, and no order upon a memorial
submitted by any such person, shall be made except,
—in the case of a person who is serving or has served
in connection with the affairs of a Province, by the
Qovemo:‘ of the Province exercising his individual
judgment.

(14) Under Section 262 (2): The Governor of a
Province may declare that the Ruler or any subject
Of‘a specified Indian State, or any native of a speci‘fiecl
trfbal area or territory adjacent to India, shall be
eligible to hold any civil office in connection with
the affairs of the Province, being an office specified
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in the declaration. The same applies in essence to
the temporary employment for any purpose of a non-
British subject.

Provided that if it appears to the Governor that
it is impracticable to obtain in time the concurrence
of the Governor-General, he may promulgate an
ordinance without the concurrence of the Governor-
General; but in that case the Governor-General in his
discretion may direct the Governor to withdraw the
ordinance and the ordinance shall be withdrawn
accordingly.

(15) Under Section 271 (3): Where a civil suit
is instituted against a public officer, within the mean-
ing of that expression as used in the Indian Code of
Civil Procedure, in respect of any act purporting to
be done by him in his official capacity, the whole or
any part of the costs ordered to be paid by him, shall,
if the Governor exercising his individual judgment
so directs in the case of a person employed in connec-
tion with the affairs of a Province, be defrayed out
of and charged on revenues of the Province.

(16) Under Section 300 (1): The executive
authority of a Province shall not be exercised, save
on an order of the Governor, in the exercise of his
individual judgment, so as to derogate from any
grant or confirmation of title of or to land, or of or
to any right or privilege in respect of land or land
revenue, being a grant of confirmation made before
the first day of January, one thousand eight hundred
and seventy, or made on or after that date for services
rendered.
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The Effect of Special Responsibilities and
Discretionary Powers upon the Constitutional
Position of the Governor.

The doctrine of Special Responsibilities has been
evolved to meet the special circumstances of India,
under British Imperialist domination. Given the
peculiar structure of the Provincial Legislatures, as
also the existence of Communal fissures, it has been
thought necessary, at least in the transitional stage,
to give special powers to the Governor, in order to
hold the scales even between the various communi-
ties, as also between the several interests that make
up an Indian Province.

This justification is, however, apart from that
ideal of Constitutional evolution, which consists in
establishing the supremacy of the Legislature over
the Executive, achieved, in practice, by making the
Ministers responsible for their actions and policies to
the Legislature. The responsibility is enforced by
the Ministers being removable by a vote of “no con-
fidence” in the Legislature, even though they are not
appointed directly by the Legislature. '

There may, indeed, be a nominal head of the
Executive as well as of the Legislature, like the King
in England. In theory, at least, the Governor in an
Indian Province is the representative of the King in
England; and, therefore, acting as the King in Eng-
land would act in regard to the Government of.the
United Kingdom. -~ But the presence of these special
powers conferred upon the Governor, in which he'
need not consult his Ministers: or, having consulted
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them, need not be bound by their advice, militates
gravely against the development of that constitu-
tional convention, which would make the Governor
a truly constitutional executive head, with no activity
apart from that advised by his responsible Minister.

It is, accordingly, not too much to read, in these
powers granted to the Governor, a deliberate distrust
of the growth of Constitutionalism on the English
pattern in India. So long as the Governor continues
to enjoy these powers, and so long as these powers are
not merely nominal, but are likely to be actively
employed in the daily administration of the Province,
it is impossible to believe that, in the near future,
the Governor would become in all respects a true
Representative of the English King in India, and
allow the Government of the Province to be carried
on in strict accordance with constitutional usage and
ideals, as prevalent in England.

Critique of the Special Responsibilities

Even if we take those powers of the Governor
which he is to exercise in his individual judgment,
and which relate, for the more important part, to the
so-called Special Responsibilities charged upon him
by the Act, we find that the nature of these Respon-
sibilities is so vague as to make it unlikely to keep
them within any specific limits. For instance, there
is no definition given of what should be called
Minorities, whose legitimate interests it is supposed
to safeguard as his own special responsibility.* Nor
is there, similarly, any clear defintiion of what is

*(Cp. however, the Instrument of Instructions given in the Appendis
%o this Chapter.
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meant by these legitimate interests. But the Minori-
ties which are to-day understood to demand special
attention from the Executive Government are on
social or Communal lines, e.g., the so-called Depressed
Classes within the Hindu fold. The line of division
which keeps, at the present moment, the several
communities of India apart from, and perhaps hostile
to, one another, is unnatural, or at least artificial.
Under the conditions of modern economic develop-
ment, they are likely to become obsolete very soon.
If these lines disappear or weaken, or if arvly such
lines like those in regard to the Non-Brahmins,
Depressed Classes or the Untouchables, within the
Hindu fold, become coincident with the economic
lines of social stratification, the Political Parties of
the future may, quite possibly, wear a different
aspect from that at present regarded as the most
prominent. The Landlords, for instance, can always
claim to be a Minority, whose legitimate interests—
such as those involved in the maintenance of the
Permanent Settlement,—the Governor may be called
upon to treat as a Special Responsibility; and so inter-
fere in the constitutional carrying out of a social
reform, which is overdue by at least half a century.
In the course of transition from the present day
artificial lines of Communal division to the more real
lines of economic difference, there is every likelihood
of reforms being undertaken in the actual system of
government, which may be opposed by groups that
t?nd progressively to become Minorities. Their oppo-
sition may, quite plausibly, wear a Communal aspect,
€.g., the Muslim opposition to the Age of Consent
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Legislation. The spirit of the clause in the Luck-
now Pact, already quoted, which requires a 1
majority of the Members of a community in a Legis-
lature to discuss any measure alleged to affect a
community as such, also points in the same direction.
If, however, the Governor is entitled, by special
provisions of the law, to devote particular attention
to the “legitimate interests of Minorities”; and if no
definition is provided as to what constitutes such
legitimate interests, or how many Minorities are to
be thus specially protected, there is every likelihood
of the danger that, on the pretext of protecting the
legitimate interests of Minorities, the Governor’s
Special Responsibility may be exercised, in his indi-
vidual judgment, in order to obstruct social reforms
or economic reconstruction.

The answer given to these arguments by the
Authors of the Joint Select Committee of Parliament
on this Act, when it was in Bill form, is neither con-
vincing, nor does it remove the anxiety created by
such provisions in the Act.

Says the Committee: (Para 79):

“We doubt if it would be possible to define ‘legiti-
mate interests’ any more precisely. The obvious in-
tention is to secure some means by which Minorities
can be reasonably assured of fair treatment, at the
hands of majorities, and ‘legitimate interest’ seems to
us a very suitable and reasonable formula. Nor do
we think that any good purpose would be served by
attempting to give a legal definition of ‘minorities’,
the only effect of which would be to limit the pro-
tection which the Governor’s special responsibility is
intended to afford. No doubt it will be the five or
six well recognised and more important minorities, in
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whose interest the Governor’s powers-will usually be
invo_kcd; but there are certainly other well-defined
slectlons of the population who may from time to
time require protection; and we can see no justifica-
tion for defining the expression for the purpose of
chcluding them. We need hardly say that we have not
in mind a minority in the political or parliamentary
sense, and no reasonable person would, we think, evér
80 construe the word. Nevertheless, to prevent mis-
understanding, we recommend that the Instrument
of Instructions should make this plan and further
that this special responsibility is not intended to
enable phe Governor to stand in the way of social or
economic reform, merely because it is resisted by a

group of persons who might claim to be regarded as
a minority.”

The same thing may be said with regard to the
very first special responsibility, namely, the preven-
tion of any grave menace to the peace or tran:quillitv
of the province. What is the nature of the menac"c
against which this responsibility is intended to be
i.exercised? The experience of the last twenty years
In India shows that the present Government {S in-
clined to look upon any agitation for the accomplish-
ment of self-government by the Indian people them-
selves as a “subversive” activity, and, as such, a
menace to the peace and tranqui lity of the govern-
ment established by law in this country. Oné3 might
agree that crimes of violence, deliberately inten(?ed
to terrorise Government or Public Ser"'v:a'nts into
adopting a given policy, may be regarded as a menace
to the peace or tranquillity of the country, though
tlhe ardent advocates of the Indian emancip.;ition m:v
Well urge, in vindication of his own attitude, that
€ven peace or tranquillity of a country can be pur-




N

108 Provincial Administration in India

chased at too great a cost to the morale of a people
in the continued subjugation of one people to another.
But when history records the extension of the doc-
trine of special powers necessary to defeat “sub-
versive activities”, even when they are admittedly
non-violent and consist in the passive persuasion of
the citizens to a particular line of action, it is impos-
sible not to dread the infinite possibilities, in prac-
tice, of such Special Responsibilities being exercised
with a view to stamp out the least ember of self-
respect among the people, or their desire for political

self-expression.

The Joint Select Committee hold that:
“Terrorism, subversive movements and crimes of
violence are no doubt among the graver menaces to
the peace or tranquillity of the Province. But they do
not by any means exhaust the cases in which such

2 menace may occur, and we can see no logical reason

for the distinction which the Joint Memorandum

seeks to draw.”* :

Not only do these Special Responsibilities
entrusted to the Governor suffer from vagueness Or
lack of clear definition; they are calculated in prac-
tice to subvert all discipline in the administrative
services of the country, and to demoralise the Res-
ponsible Government of the Province. The Ministers
would not feel any sense of responsibility in tender-
ing their advice on questions in which they know
that the Governor is not bound to follow their advice.
They would, therefore, naturally be either indifferent,
or reckless. Moreover, the fact that in several cases
the subordinates are entitled by law to appeal to

the Governor, or required not to communicate infor-

#(op. cit. Toe cit).
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matlon jco their official chiefs, namely, the Ministe
is Sl:lfﬁ.l’..‘lent to undo or weaken the ubonds of oﬂ‘icirsi
discipline, which are indispensable in the pro A
tgo;etr}l;n'?e?};c of the country. It is universally Edlﬁir
ed tha e strength of the governm i tain,
notwithstanding the changing Ig:}ersonne{fn(:f 131&3]311\?1?11,
try from time to time, depends upon the absol lts-
19ya]ty 'of the Permanent Civil Service to their u1'e
tical 'ch.lefs, whoever they may be, for the time bg'o :
But it is equally true that, in India, members of 131&
Perlmanen.t Public Service have made no secret ?f
their hostility to the evolution of constitutionali :
Consequently, it is not too much to assume thatlsg.
years to come, high-placed public officers espec,iallr
of non-Indian birth, may be unwilling!to s\;u‘[:am'ji':r
tht.emselves in loyal co-operation with their ofﬁc‘ll
chiefs. It is equally to be feared that when s 1ah
cases of tacit refusal to collaborate with the Mini :C
become. rank insubordination, and Ministers ros e
to punish them accordingly, these public t;I;r 'pos’te
would take shelter under the Special Responsi:bﬂi".zan i
E\{){;I(};‘oveigor g} their behalf. This does not byoc?e
ell for the e iciency or the s s i
Ministers in the provincial gov;rif;besnt(;f ;;?;;‘:bl@

mati:e\xuy‘;c}}:fe constitutior.u of the Ministry itself is a
i b:‘l in the sole d{scretion of the Governor. He
-~ 1,'( 1psttructe.d by his Instrument of Instructions
and 0 it hat l.m.portant Minorities are duly repre-
) .fn compomt?op of the Ministry.* Members of
2 11101?1t.y Communities may, no doubt, be found in
2 p?lltl?a.l party‘ commanding the absolute majority

votes in. particular legislatures. If so, the letter

oy

ide Appendix Art. wvii.
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of the law would be fulfilled so far as the Governor’s
Spedial Responsibility in this behalf is concerned.
But even then the fact that the Governor alone in
his discretion is to appoint the Ministers, to distri-
bute the work amongst them, to summon them to
meetings, to preside at their deliberations, to obtain
information, if necessary, over the head of the Minis-
ters in particular matters, from their official sub-
ordinates, and that the Governor should be entitled
not to disclose what advice he received from any
inidividual Minister in any particular instance, are
calculated to weaken, if not prevent altogether, the
sense of collective responsibility among the Ministers
themselves, which it must be the object of true con-
stitutionalism to develop.

Taking all these facts together, and bearing in
mind that the Governor is independent of the Legis-
lature as well as of his Ministry; that he has consider-
able law-making and financial powers, we cannot
but feel that the actual position of the Governor in
the administration of the Province  will be over-
whelmingly important, if not dominating. In these
most important points, the Governor has special
powers of his own, in that his previous consent is
necessary to the introduction of certain kinds of Bills
in the legislature, and that he is entitled to recom-
mend certain other classes of bills; that he is entitled
to assent to the Bill passed by the local legislature,
as also to reserve any bill so passed for the signific-
ance of the pleasure of the Governor-General or of
the King-Emperor.- He is: also, entitled to pass Ordin-
ances and certain Governors’ Acts, in addition to his
right to suspend the whole Constitution, when a
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sj‘tuatic'm arises under which, in his opinion, the admi-
nistration of 'the province cannot be carried on in
accordance with the provisions of the Act of 1935

| Afs regards the financial position, the Governor
is entitled to see to it that the expenditure neceésar

for the conduct of administration, particularly ii
these matters in which he has, under the law, s ‘.ec' 1
responsibilities, is duly provided for. 1 Totisd

I.n fine, the real position of the Governor is
admirably summed up in the following extract from
the Report of the Joint Parliamentary Committee
that considered the Constitution in Bill form:*

_ “It is clear that the successful worki

sible Government in the Provinces willkgleg gorfe:aspoig:
ﬂgel?(:cd by the character and experience of lheyPr
vineial Governors. We concur with everythiné Whi:l“l
has beep said by the Statutory Commission on th
pgr-{. which the Governors have played in the worki e'
(;i 1tth»': lrlz’efkfl)rr?s of 1919, and we do vnoL think that tgi
part which they will play i ‘e Wi -

PoEt Bhicho Valuablgﬂay in the future will be any less

*The Constitution i 1

k gt ional impasse caused i
¥ aunge in March 198

) JUCh U oI i, 281 s arch, 937, on the
e Congress Party Ministries, in the 6 Provinces where the

1ad won ms I AL} NUTE for o a rance  ir
i m ] \c\ B ure, a 81 1ce - from
ernors that, s as the Ministers pursued their consti Ona
b . netitution
the Governor would not use his extraordinary powers, has been
1 g n

, in the volume on ‘‘Federal Struc-

WAaVvSs in I.| t s Provinei
1 ich the Provincial Government (executive)

e controlled by the Governor-General, see '‘Federal Structure’’ cl
1 Structure ch.

vi
¥ hor PARIC B
LY Y f 5
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Appendix I to Chapter IV

Instrument of Instructions to the Governors

WHEREAS by Letters Patent bearing date the
day of 1937 We have made permanent

provision for the Office of Governor of

t and by the

ND WHEREAS by those Letters Paten i

Act }gf Parliament passed on the second day _hof éaou%t;tslt_,

nineteen hundred and thirtyﬁﬁve_ ar%gefncb;tl-lliécé t“t(ile ﬁ‘xct"b
India Act, 1935, (hereina t .

géiginoi)owers. functions and authority for tlciie %ov:é'ntrgegé

of the province of are ¢ eclar

vested in the Governor as Our Representative:

AND WHEREAS, without prejudice to the prqviséonttiln
the Act that in certaicril_ reg'ar_dsstrtélczetggléw.s I‘SGI‘)CEB?V%% fron?
Governor shall act according to in " P ea duty
time to time from Our Govemor—G_enira i da Waguty
of Our Governor to give effect to inst rl‘icr.e v i

i garding the .
We are minded to make general prov1s.rllmll e
manner in which Our said Governor sha T sl
/hi rding to the Act and the sai 1
Eel}(lﬁlrllg: tsécﬁc_;s Oﬂgce, and to the trust which We have reposed

in him:

i tions has been
HEREAS a draft of these Instruc b
laid Ai;'al\eI:]chn}::Y Parliament ig} acfci?{satrhcr%ewoight;éleﬁgr%\gséw:g
-section (1) of section v-t =
OAfdcsi?gssselfas been presented to Us by both Ho{lixs_es gfflepﬁé:'i’?ls
ment praying that instructions may be issued in
of these Instructions:

v Intsructions
HEREFORE We do by these Our
undgoglr'gign Manual and Signet declare Our pleasure to

be as follows:—

A—INTRODUCTORY

i the context
these Our Instructlons," unless
otheﬁﬁrigenfgguire, the term “Governor” shall 1ng€£gi g;eg
person for the time being acting as Governor a

the provisions of the Act.

i i 1, with all due
vernor for the time being shall, v .
olergiit}cr)ugaﬁge Our Commission under Our Srllgn ﬁigggé
zsxppointiu:g him to be read and published in the p
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of the Chief Justice for time being, or, in his absence, other
Judge, of the High Court of the Province.

III. Our said Governor shall take the oath of allegiance
and the oath for the due execution of the Office or Our
Governor of » and for the due and impartial
administration of justice in the form hereto appended,
which oaths the Chief Justice for the time being, or in his
absence any Judge, of the High Court, shall, and he is
hereby required to, tender and administer unto him.

IV. And we do authorise and require Our Governor,
by himself or by any other person to he authorised by him
in that behalf, to administer Lo every person appointed by
him to hold office as g member of the Council of Ministers
the oaths of office and of secrecy hereto appended,

V. And We do further direct that every person who
under these Instructions shall be required to take an oath
may make an affirmation in place of an oath if he hag any
objection to making an oath,

VI. And whereas great prejudice may happen to Our
service by the absence of Our Governor, he shall not quit
India during his term of office without having first obtained
leave from Us under Our Sign Manual or through one of
Our Principal Secretaries of State,

B.—IN REGARD TO THE EXECUTIVE AUTHORITY
OF THE PROVINCE

VII. In making appointments to his Council of Minis-
ters Our Governor shall use his best endeavours to select his
Ministers in the following manner, that is to say, to appoint
in consultation with the person who in his judgment is most
likely to command a stable majority in the Legislature those
persons (including so far as bracticable members of impor-
tant minority communities) who will best be in a position
collectively tp ccmmand the confidence of the Legislature.
In so acting, he shall bear constantly in mind the need for
fostering a sense of Joint responsibility among his Ministers.

VIII. In all matter within the scope of the executive
authority of the Province, save in relation to functions
which he is required by or under the Act to exercise in his
discretion, Our Governor shall in the exercise of the powers
conferred upon him be guided by the advice of his Ministers,
unless in his opinion so to be guided would be inconsistent

———
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by or under the Act required to exercise in his individual
judgment; in any of which cases Our Governor shall, not-
withstanding his Minister’s advice, act in exercise of the
powers by or under the Act conferred upon him in such
manner as to his individual judgment seems requisite for
the due discharge of the responsibilities and functions afore-
said. But he shall be studious so to exercise his powers
as not to enable his Ministers to rely upon his special
responsibilities in order to relieve themselves of responsi-
bilities which are properly their own.

IX. Our Governor shall interpret his special responsi-
bility for the safeguarding of the legitimate interests of
minorities as requiring him to secure, in general, that those
racial or religious communities for the members of which
special representation is accorded in the Legislature, and
those classes of people committed to his charge who,
whether on account of the smallness of their number or
their primitive condition or their lack of educational or
material advantages or from any other cause, cannot as yet
fully rely for their welfare upon just political action in the
Legislature, shall not suffer, or have reasonable cause to
fear, neglect or oppression. But he shall not regard as
entitled to his protection any body of persons by reason
only that they share a view on a particular question which
has not found favour with the majority.

Further, Our Governor shall interpret the said special
responsibility as requiring him to secure a due proportion of
appointments in Our Services to the several communities,
and. so far as there may be in his Province at the date of
the issue of these Our Instructions an accepted policy in
this regard, he shall be guided thereby, unless he is fully
satisfied that modification of that policy is essential in the
interests of the communities affected or of the welfare of
the public.

X. In the discharge of his special responsibility for the
securing to members of the public services of any rights
provided for them by or under the Act and the safeguarding
of their legitimate interests, Our Governor shall be careful
to safeguard the members of Our Services not only in any
rights provided for them by or under the Act or any other
law for the time being in force, but also against any action
which, in his judgment, would be inequitable.

XI. The special responsibility of Our Governor for
securing in the sphere of executive action any of the
purposes which the provisions of Chapter III of Part V of
the Act are designed to secure in relation to legislation shall
be construed by him as requiring him to differ from his
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Ministers if in his individual judgment their advice would
have effects of the kind which it is the purpose of the said
Chapter to prevent, even though the advice so tendered to
him is not in conflict with any specific provision of the Act.

~ XII. Our Governor shall construe his special responsi-
bility for the protection of the rights of any Indian State
as requiring him to see that no action shall be taken by
his Ministers which would imperil the economic life of any
State, or affect prejudicially any right of any State hereto-
before or hereafter recognised, whether derived from treaty,
grant, usage, sufferance or otherwise, and he shall refer to
Our Governor-General any questions which may arise as
to the existence of any such right. T

XITa. In pursuance of an Agreement made by Us and
His Exalted Highness the Nizam of Hyderabad as contem-
plated in Part III of the Act, Our Governor shall interpret
his special responsibility for the protection of the rights
of any Indian State as also requiring him in the administra-
tion of Berar to have due regard to the commercial and
economic interests of the State of Hyderabad.

Further, if Our Governor is at any time of opinion
that the policy hitherto in force affords to him no satisfac-
tory guidance in the interpretation of his special responsi-
bility for securing that a reasonable share of the revenues
of his Province is expended in or for the benefit of Berar,
he shall, if he deems it expedient, fortify himself with the
advice from a body of experienced and unbiased persons
whom he may appoint for the purpose of recommending
what changes in policy would be suitable and equitable.

(The foregoing paragraph will be included in the Instru-
ment of Instructions to the Governor of the Central Provin-
ces and Berar only.)

XIII. In the framing of rules for the regulation of the
business of the Provincial Government Our Governor shall
ensure that, amon other provisions for the effective dis-
charge of that business, due provision is made that the
Finance Minister shall be consulted upon any other Minister
which affects the finances of the Province: and further
that no reappropriation within a Grant shall be made by
any Department other than the Finance Department, except
In accordance with such rules as the Finance Minister may
approve; and that in any case in which the Finance Minister
SO_CS InoL concur in any such proposal the matter shall be

rought for decision before the Council of Ministers. He
shall” further in those rules make due provision to secure
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that prompt attention is paid to any representation received
by his Government from any minority.

XIV. Having regard to the powers conferred by the
Act upon Our Secretary of State to appoint persons to Our
service if, in his opinion, circumstances arise which render
it necessary for him so to do in order to secure efficiency
in irrigation, Our Governor shall make it his care to see
that he is kept constantly supplied with information as to
the conduct of irrigation in his Province in order that he
may, if need be, place this information at the disposal of
Our Governor-General.

XV. In the exercise of the powers by law conferred
upon him in relation to the administration of areas declared
under the Act to be Excluded or Partially Excluded Areas,
or to the discharge of his special responsibility for the safe-
guarding of the legitimate interests of minorities, Our
Governor shall, if he thinks this course would enable him
the better to discharge his duties to the inhabitants of those
areas or to primitive sections of the population elsewhere,
appoint an officer with the duty of bringing their needs
to 1}%18 notice and advising him regarding measures for their
welfare.

XVa. Our Governor shall bear constantly in mind the
danger to India as a whole of any failure to maintain peace
and security on the North-West Frontier. He shall, there-
fore, in the exercise of the executive authority of the Pro-
vince, constantly have regard to the due discharge of his
functions as Agent to Our Governor-General in respect of
the tribal areas situate between the frontiers of India and
the North-West Frontier Province; and he shall not hesitate
to exercise his special responsibility for securing that the
due discharge of his functions in respect of such tribal areas
is not prejudiced or impeded by any course of action taken
with respect to any other matter.

(The foregoing paragraph will be included in the
Instructions to the Governor of the North-West Frontier
Province only.)

C.—MATTERS AFFECTING THE LEGISLATURE

XVI. In determining whether he shall in Our name
give his assent to, or withhold his assent from, any Bill,
Our Governor shall, without prejudice to the generality of
his power to withhold his assent on any ground which
appears to him in his discretion to render such action neces-
sary or expedient, have particular regard to the bearing of
the provisions of the Bill upon any of the special responsi-
bilities imposed upon him by the Act.
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XVII. Without prejudice to the generalit i Wers

1 . y of his power:

as to reservation of Bills, Our Governor shall not ass?ent 1'121:

81;:;22}13&0, butlshall r%serve for the consideration of Qur
e —Geéneral, any Bill or any of i

 cified, that 1s 1o aas y the clauses herein

(a) any Bill the provisions of which would r 1
epeal or
be repugnant to the provisions of any Act gf Par-
liament extending to British India;

(b) any Bill which in his opinion would, if it beca
{Laéwzc,oso dderogatetlflrom the powers of the High 53{3%
a endanger the position which that *t 1
the Act designed to fill; o it it

(c) any Bill regarding which he feels doubt whethe
it does, or does not, offend against the purpose% o}r:
Chapter III of Part V or section 299 of the Act;

any Bill which would alter the chars e
Permanent Settlement, aracter of the

(d

L

And in view of the provisions in this clause 5

; / Tt s of th
our _Instructlops, it is Our will and pleasure that if i?g
previous sanctmn' 1s required under the Act to the intro-
El}lét{'g%l of ﬁmﬁf Bl%l ofthtlhe last-mentioned description our

‘ernor shall not withhold that s i to t i 3¢
A t sanction to the introduc-

XVIIa. Our Governor in declaring his as nt in
name to any Bill of the Legislature of t%e Cent??l 1%’1’5;*‘8:25
z_md Berar applying to Berar, or in notifying Our m-«en}
to any such Bill reserved for the signification ofvbur'
pleasure, shall state that assent to the Bill in its application
to Berar has been given by virtue or assent of His E{-'-itEd
Highness the Nizam to the aforesaid Agreement. N

(The foregoing paragraph will be incl i
; ) e Included in the Ins-
tructions to the Governor of th : ine:
1 C 1e Central Provinces an
Berar only.) 2 3 o v

. XVIIL. It is Our will that the power vested by the Act
in Our Govel_'nor to stay proceedings upon a Bill, clause or
amendment in the Provincial Legislature, in the discharee
of his special responsibility for the prevention of '-"1'336
menace to peace and tranquillity shall not be exef":cised
1(:111;1522, {1)1; his juccilgment. the public discussion of the Bill,
S amen W i *
o A endment would itself endanger peace and

XIX. It is Our will and pleasure that the i

XIX ur- - seats in th
geglslatwe Council to be filled by the nomination of Oug
- 0}'ernor shall be so apportioned as in general to redress
0 Iar as may be, inequalities of representation which may’
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have resulted from election, and in particular to secure

representation for women and the Scheduled Castes in that
Chamber.

D.—GENERAL

XX. And generally Our Governor shall do all that in
him lies to maintain standards of good administration; to
promote all measures making for moral, social and economic
welfare and tending to fit all classes of the population to
take their due share in the public life and government of
the Province; and to secure amongst all classes and creeds
co-opreation, goodwill and mutual respect for religious
beliefs and sentiments; and he shall further have regard to
this Instruction in the exercise of the powers by law con-
ferred upon him in relation to matters whether of legisla-
tion or of executive government.

¥xXI. And We do hereby charge Our Governor to com-
municate these Our Instructions to his Ministers and to
publish the same in his Province in such manner as he may
think fit.

APPENDIX.
FORM OF OATH OF ALLEGIANCE

E; ., do swear that I will be
faithful and bear true allegiance to His Majesty, King
George the Sixth, Empercr of India, His Heirs and Succes-
sors, according to law.

So help me God.

FORM OF OATH OF OFFICE.

I, , do swear that I will and
truly serve Our Sovereign King, George the Sixth, Emperor
of India. in the Office of

_and that I will do right to all manner of
people after the laws and usages of India without fear or
favour, affection or ill-will.

So help me God.

FORM OF OATH OF SECRECY FOR MINISTERS
p 5 , do swear that I will not
directly or indirectly communicate or reveal to any person
or persons any matter which shall be brought under my
consideration, or shall become known to me as a Minister in
, except as may be required for
the due discharge of my duties as such Minister, or as may
be specially permitted by Governor in the case of any matter
pertaining to function to be exercised by him in his dis-
cretion.
So help me God.

CHAPTER 1V.

PROVINCIAL EXECUTIVE
The Ministry,
Legal Status

A Council of Ministers for each Governor's Pro-

vince is set up under Section 50 of the Government of
India Act, 1935.*

Unlike as in the British Constitution, the Cabinet
of Ministers is given a legal existence and authority.
The Prime Minister, however, even now continues dto
be unknown to the constitutional law in India,+ and if
one is appointed as such, or comes into being hereafter,
he would owe his existence, influence, and authority to
the Governor. For, under Section 51:— .

“(1) The Governor’s Ministers shall be chosen and
summoned by him, shall be sworn as members of
the Council, and shall hold office during his plea-

sure.

(2) A minist_er who for any period of six consecutive
months is not a member of the Provincial Legisla-
ture shall at the expiration of that period cease to
be a minister.

(3)

} The salaries of ministers shall be such as the
Provincial Legislature may from time to time by
Act determine, and, until the Provinecial Legisla-
ture so determine, shall be determined by the Go-
vernor: Provided that the salary of a minister
shall not be varied during his term of office.

*Op. p. 80, ante for the text of the Section.

TBut see Appendix to the i ! ini
1 0 1@ pendis . preceding Chapter containing 5 i
to the Governor, article VIL : Fad B eEatiohs
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