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Province even on exclusively provinecial subjects:
(¥) as also in cases of emergency.

Federal Legislation for more than one Province,

and in Emergencies

These two matters are provided for by Sections
102 and 103; while the assignment of yet undistributed
powers of legislation,—the so-called Residuary Powers,
—Iis made to either the Provincial or the Federal Legis-
lature, under Section 104, under a notification of the
Governor-General issued in his discretion.

Says Section 102:—

“(1) Notwithstanding anything in the preceding sec-
tions of this Chapter, the Federal Legislature shall,
if the Governor-General has in his discretion de-
clared by a proclamation (in this Act referred to as
a “Proclamation of Emergency”), that a grave
emergency exists whereby the security of India is
threatened, whether by war or internal disturb-
ance, have power to make laws for a Province or
any part thereof with respect to any of the matters
enumerated in the Provincial Legislative List:
Provided that no Bill or amendment for the pur-
Poses aforesaid shall be introduced or moved with-
out the previous sanection of the Governor-General
in his discretion, and the Governor-General shall
not give his sanction unless it appears to him that
the provision proposed to be made is a proper pro-
vision in view of the nature of the emergency.

(2

—

Nothing in this section shall restrict the power of
a Provincial Legislature to make any law which
under this Act it has power to make, but if any
provision of a Provinecial law is repugnant to any
brovision of a Federal law which the Federal Legis-
ture has under this section power to make, the
Federal law, whether passed before or after the
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Provincial law, shall prevail, and the Provir;mal
law, to the extent of the repugnancy, but sot OII;E
as the Federal law continues to have effect,
void.

(3) A Proclamation of emergency (a) may be revokcc}
' by a subsequent Proclamation; fp} shall be comCI
rr;_unicated forthwith to the Secretary of State ?n
shall be laid by him before each House of Pa,r_ ia-
ment; and (c¢) shall cease to operate _at t:,he explll_"la;
tion 6f six months, unless before OXpll‘B:tlon of t E),h
period it has been approved by resolutions of bo
i{ouses of Parliament.

A law made by the Federal Legisla‘gure which that
Legislature would not but for the issue of a Pri—
clamation of Emergency have been compet'ent_‘ 0
make shall cease to have effect on the explras%on
of a period of six months after the Proclfftma_twrn‘
has ceased to operate, except as respec_n:s t_hmg:;
done or omitted to be done before the expiration o
the said period.

(4

—

Proclamation in a National Emergency and that in a

Constitutional Crisis

It must be noted that this Proclamation of Emerg-
ency is essentially different from that contemwp]att}(:l in
Section 45, (or in Section 93) which thc.* Goverl_mr-
General (or the Governor) can issue on his own, in a
situation, in which, in his opinion, the government.of
the country cannot be carried on in accordance with
the provisions of this Act, while under the Pr{_)cla?xa-
tion of Emergency under Section 102 the .?ztua.,mn
is such that the Governor-General declares “a grave
emergency exists whereby the securlty. of I—ndla 1:3
endangered.” The former {under'Scctlon 45) mayt
simply be a political impasse, wherein the Governmen
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of the Federation cannot, in the opinion of the Gover-
nor-General, be carried on, in accordance with the
provisions of the Constitution; while the Emergency
contemplated in Section 102 must be almost a national
calamity, which imperils the security of the whole
country. The same applies, mutatis mutandis, to the
Proclamation issued by a Governor under Section 93

It is an irony of politics, that whereas in a mere
political impasse, the Governor-General (or the Go-
ver =1|'1) is Cmpnw ered practically to suspend the entire

t and arrogate to himself such functions as
he in his discretion deems necessary to meet that par-
ticular difficulty, in a national emergency, endanger-
ing the security of the whole land, the powers given
to the Federal Legislature are to legislate for a Pro-
vince on a subject of exclusively provincial concern,
as comprised in List II of Schedule VII. While Sec-
tion 45 affects the power of the Governor-General and
extends it substantially, Section 102 concerns the
entire Federal Legislature, whose power to legislate on
a Provincial subject in a national emer gency is, if any-
thing, closely circumscribed. Nothing shows up so
clearly the angle of vision of those who drafted the
Act of 1935,—nothing explains more fully the distrust
of the Indian politician in the British politician’s mind,
—as this difference of treatment of a purely political
difficulty and of a national emergency.

Safeguards

Even the safeguards provided,—the checks or
balances—in respect of such extraordinary powers, are
notably different, though in both cases the Governor-
General acts in his discretion. (a) A Proclamation of
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Emergency lasts only for six months, unloss_eariier
revoked, or unless approved by specific resolutions by
both Houses of Parliament. But the machinery of gov-
ernment created under a Governor-General’s Procla-
mation under Section 45 may endure for 3 years, d.T.“:d
may even involve the abolition or abrogation of the
entire Federal Structure of the Commonwealth of India.
(b) Again, while under the Proclamation issued In
accordance with Section 45, the Governor-General may
exercise almost any power, except suspending the Fe-
deral Court, under the Proclamation of Emergency, the
Federal Legislature is only allowed to legislate on a
Provincial subject, or for a Province. Further com-
ment to emphasise the difference between these tv{o
types of emergency action by the Governor-General is
superfluous.

Common Legislation for two or more Provinces

Section 103 provides:—

“If it appears to the Legislatures of two or more Pro-
vinces to be desirable that any of the matters
enumerated in the Provincial Legislative Llst_
should be regulated in those Provinces by Act of
the Federal Legislature, and if resolutions to that
effect are passed by all the Chambers of those Pro-
vincial Legislatures, it shall be lawful for tl}e Fede—_
ral Legislature to pass an Act for regulating that
matter accordingly, but any Act so passed may, as
respects any Province to which it applies be
am‘ended or repealed by an Act of the Legislature
of that Province.”

It is not clear what precise class of subjects are
contemplated for action under this Section. But il
interprovincial means of communications,—ot r than
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the Railways or Airways, not exclusively in charge of
the Federal authority,—need such agreed and common
legislation, passed by the Federal Legislature at the
instance of the Provincial Legislatures concerned, the
Federal Legislation on the matter should have been
given a greater validity and permanence than seems to
be accorded by this Section. Provincial Legislatures
desiring such common, Federal, legislation, ought to
be stopped from rendering such legislation invalid by
enacting subsequently their own particular legislation
on the same subject. There is no mention, in the Sec-
tion quoted, of any previous agreement on the subject,
before one of the Provinces, agreed on such common
legislation at the time of its enactment, subsequently
proceeds to repeal or nullify it by its own separate
legislation; and so the arrangement in this section does
not seem to be as happy as it might have been.

Residuary Powers

Section 104 provides for the yet unprovided case
of any subject remaining undistributed in the several
lists given in the Schedule VII to the Act.

Section 104:—

“(1) The Governor-General may by public notifica-
tion empower either the Federal Legislature or Pro-
vincial Legislature to enact a law with respect to
any matter not enumerated in any of the Lists in
the Seventh Schedule to this Act, including a law
imposing a tax not mentioned in any such List,
and the executive authority of the Federation or
of a Province, as the case may be, shall extend to
the administration of any law so made, unless the
Governor-General otherwise directs.

(2) In the discharge of his functions under this section
the Governor-General shall act in his discretion.”
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This is not a very logical solution, thnugl'} it may
in practice prove more effective and acceptable than
any other.

On the whole, any attempt to distribute the sub-
jects for legislation, as between the Centre and the
brovinces, is unlikely to prove who.lly‘ acceptable ’Eo
ardent advocates of complete Provincial Autonomy.
They would confine the Federal Legislat'ure only t()._f‘l
deﬂflits-rly specified list of subjects, lea\-':i.ng‘ al% undis-
tributed powers to the Provinces. Nor is .1t likely to
please those ardent Nationalists who. see in any pro-
minence given to the Provincial sentl.ment an encour-
agement to those forces of disintegration of th‘e In.dlan
Nation, which they would strengthen and 'mamt.am at
any cost. The supplementary powers given to t‘he
Gc;vernor—Genera]; the presence of a Canurren.t Ll.St,
and the inevitable action of social evolution or sment.lﬁc
developments, must make this elaborate mechanism
extremely complicated and difficult to operate.

Limitations on Indian Legislatures

Before we pass on to a scrutiny of the Lists of Sub—
jects on which the Provincial L(-fg.islatur?s are entitled
to legislate,—and in connection with which the_ e:::ecnu-
tive authority of the Provincial G()\rel‘pnic\rlts is to be
exercised,*—let us consider the limi'Fatwns or rest.m.c:—
tions imposed by law on the legislative powers of the
Indian Legislatures.

Reserved Powers of Parliament

By Section 110, the supreme power of Parliament
to legislate for British India, or any part thereof, (and

#('p. Section 49, ante p.78.
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presumably on any subject), is expressly saved and
reserved. Neither the Federal nor any Provincial
Legislature is empowered to make any laws affecting
the Sovereign or the Royal Family of the United King-
dom, or the Succession to the British Crown, or the
suzerainty, sovereignty or dominion of the Crown in
any part of India, (i.e., in Indian States), or the follow-
ing acts of Parliament: (i) the Law of British Nation-
ality; (ii) the Army Act; the Air Force Act; the Naval
Discipline Act. The substance of this last may be re-
enacted by the Indian Federal Legislature, with such
modifications, as regards the Indian Naval forces, as
any existing Indian Act may have made, and as regards
other naval forces under the authority of the Federal
Government, by such Orders in Council as may have
been passed under Section 66 of the Government of
Indian Act, or (iii) the law of Prize or Prize Courts.

Two classes of exceptions are admitted to this
general provision, viz.:

(a) in so far as any provision
of this Act itself may permit an Indian Legislature to
amend this Act, or any Order in Council made, there-
under, or Rules made by the Secretary of State under
this Act (e.g. in regard to the conditions of service
of persons directly appointed by him to certain Civil
Services, or certain Civil Posts, in India), or by the
Governor-General or Governor, acting in his discre-
tion, or in the exercise of his individual judgment;
and, secondly, (b) as regards the Prerogative right of
His Majesty to grant special leave to appeal from any
Courts, which may be derogated from if expressly per-
mitted under any provisions of the Act of 1935.
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Previous Sanction of the Governor-General or of the
Governor.

Apart from these specific restrictions, on behalf of
the sovereign authority of the British Parliament, there
are the provisions of Section 108, which require previous
sanction of the Governor-General to be given in his
discretion, (i.e., without necessarily any reference to
his Ministers), for the introduction of certain classes of
Bills in the Federal or the Provincial Legislatures; and
of the Governor, similarly, regarding certain matters
of provincial legislation. These matters are—

108 (1) Unless the Governor-General in his discretion
thinks fit to give his previous sanction, there shall
not be introduced into, or moved in, either Cham-
ber of the Federal Legislature, any Bill or amend-
ment which

(a) repeals, amends or is repugnant to any provisions
of_;-my Act of Parliament extending to British
India; or

(b

repeals, amends or is repugnant to any Governor-
General’s or Governor’s Act, or any ordnance pro-
mulgated in his discretion by the Governor-General
or a Governor; or

affects matters as respects which the Gowvernor-
General is, by or under this Act, required to act in
his diseretion;

(d) or repeals, amends or affects any Act relating to
any police force, or

(e) affects the procedure for criminal proceedings in
which European British subjects are concerned;
or

(f) subjects persons not resident in British India to

greater taxation than persons resident in British
India, or subjects companies not wholly controlled
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and managed in British India to greater taxation
than companies wholly controlled and managed
therein; or

(g) affects the grant of relief from any Federal tax on
income in respect of income taxed or taxable in the
United Kingdom.

Similarly, by subsection (2) of the same section,
the previous sanction, granted in his discretion, of the
Governor-General is made requisite for the introduc-
tion or moving of any Bill or amendment, in any
Chamber of a Provincial Legislature, which—

(i) repeals, amends or is repugnant to an Act of Par-
liament extending to British India;

(ii) repeals, amends, or is repugnant to any Governor-
General’s Act, or any ordnance promulgated in
his discretion by the Governor-General;

(iii) or affects the discretionary powers or functions of
the Governor-General;

(iv) or affects the procedure in criminal proceedings
in which European British subjects are concerned.

The Provincial Legislatures are likewise enjoined
to obtain the previous sanction of the Governor,
granted in his discretion for the introduction or
moving of any Bill or Amendment in any Chamber of
the Provincial Legislature, which (x) repeals, amends
or is repugnant to a Governor’s Act, or an Ordinance
promulgated by the Governor in his discretion; or (y)
repeals or amends or affects any Act relating to a
Police Force.*

. *See also sections 226, 267, 271 under which certain cl
Bills or amendments require previous sanction of the Governor. cp. Supra,
pp. 93—904, See also the Instrument of Instructions, Articles XVI & XVIL
ante pp. 116—117.
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The previous sanction required for some of these
measures is a matter only of Procedure. That is to
say, the Governor or the Governor-General is not pre-
cluded, merely because he has given the prior sanc-
tion to the introduction of a Bill, or to the moving of
an amendment thereon, from afterwards vetoing the
same Bill or amendment, or for reserving it for the
assent of the Governor-General, or for consideration by
the King-Emperor.* Conversely, no Bill or amend-
ment, to which the required previous sanction was
not given, is to be invalid, if Assent to that Act is
given by the Governor, the Governor-General, or the
King-Emperor in the case of the provincial legislation.
These provisions make the position of the exe-
cutive chief of the government dominating, while the
Legislatures are, in effect, only the registry offices for
the wishes of the executive head of the Govern-
ment.

The Governor’s Assent, &c.

We have already noticed the provisions of Section
75 which empowers the Governor, in his discretion, to
assent to a bill duly passed by the entire Legislature,
or reserve it for consideration by the Governor-

—(1) Where under any provisions of this Aet the pre-
inetion or recommendation of the Governor-General or of a Govern
: required to the introduction or passing of a Bill or the mioving of
iendment, the giv of the sanction or recommendation shall not be
truned as precluding him from exercising subseguently in regard to the
Bill in guestion any powers conferred upon him by this Act with respect
to the withholding of assent to, or the reservation of Bills.

f the Federal :lature or a Provincial Legisl:
ny such Aect, shall be invalid by reason only that
or recommendation was not given, if assent to

required was
the Governor-

(a) Where the
that of the
General, or br

(h) Where the previous sanction or recommendation required was
that of the Governor-General, either by the Governor-General or
by Hiz Majesty.

— . RARTEEETE W

—
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General, ~ Thé Governor’s assent, given in the name
of His Majesty, is, under the Indian constitution, not
likely to be a mere formality. Judging from the
powers of reservation and reconsideration, provided
he same section (75),* as well as bearing in mind

s authority to the Governor to “withhold
likely to be an active check on too great
a forward elan of the Provincial Legislatures, or their
leaders, the progressive, or radical, politicians of India.+

The Governor has, under the same Section, the
right to “ return” a Bill, duly passed by the entire Pro-
vincial Legislature, “with a message requesting that
the Chamber or Chambers will reconsider the Bill or
any specified provisions thereof, and, in particular,
will consider the desirability of introducing any such
amendments as he may recommend in his message;
and, when a Bill is so returned, the Chamber or
Chambers shall consider it accordingly.” (75, Proviso).
It is not quite clear what would happen to a Bill which
has thus been returned with specific recommendations

which

case

v the Provineial L
g riglative Con

such amendment
ill is so returned,

} s 1
Governor-Ger
: and that o
the Indian I
i

Giovernment, would be
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by the Governor, if the Legislature continues to be
obdurate and refuses to make the Amendments desired
by the Governor. There is, of course, the expedient
of a Joint Sitting of the two Chambers;* and there the
reserve powers of the Governor, as also the latter’s
right to dissolve a recalcitrant legislature.y But whe-
ther, by all or any of such means, the Governor will be
able to force a Bill upon the Legislature, in the form
he wants, is a little doubtful.

The Governor-General’s Assent, &c.

The same powers, practically speaking, of assent-
ing to, withholding assent, or reserving a Provincial
Bill for consideration by the King are reserved, by
Section 76, to the Governor-General, in regard to Bills
reserved by the Governor of a Province for considera-
tion by the Governor-General.i Likewise, the Governor-
General has the right to return a Bill with specific
recommendation for its amendment to the Governor,
and the Bill so returned and recommended must be
considered by the Provincial Legislature concerned.

Section T4.
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Whether passed with or without amendment by the
Provincial Legislature, the Bill must be resubmitted to
the Governor - General for his consideration.
[76 (1)]. Here also the same doubt remains as to
what would happen if the Provincial Legislature con-
cerned remains obdurate, and refuses to pass the Bill
in the form recommended by the Governor-General, or
in any other form, except the one in which it was
originally passed by them.

Powers of the King-Emperor.

Over and above these two dignitaries in India,—
the Governor and the Governor-General,—there is the
power of the King-Emperor to disallow a Bill reserved
for his consideration by the Governor-General. Un-
less within a year after the Bill, on presentment to the
Governor for his assent, had been reserved for the
signification of His Majesty’s pleasure thereon, the
Governor publicly notifies that the King has given his
assent,- no such Bill can become an Act of the Provin-
cial Legislature. [76 (2)]. Not only is the indirect
Royal Veto thus revived, so far as the Acts of the
Indian legislatures are concerned; but the veto is made
exercisable on the advice of a Minister who owes no
responsibility to the Indian people.

When, since the Statute of Westminster, 1930, the
King acts in any constitutional matter in any of his
Dominions beyond the seas, he acts on the advice of
his Dominion Ministers, even though that advice might
be in opposition to the advice of his Ministers in the
United Kingdom. True, no actual cases have arisen
in which the King was placed in the embarrassing
position of having to act, with regard to a Dominion,

Provincial Legislatures 993

on the advice of his Ministers in that Dominion, and
in opposition to the advice of his Ministers in .the
United Kingdom. But the fact remains tha“c. V_\-‘hlle
in -all Dominion affairs, the proper cn;'lstiiut?n%m}
advisers of the British Sovereign are the Dominion
Ministers,—even in opposition, if it should so happe.n,
to the British Ministers proper,—in regard to India;
which is alleged to be given a Responsible Governr.nent
under this Constitution, the proper constituuol‘lal
adviser of the King-Emperor ought to be the Indian
Ministers, and not the Secretary of State for India.
The actual position as laid down in the Con-
stitution is quite the reverse. The King has not only
the right to withhold assent from a Bill duly passed by
an Indian Legislature, but, by a mere silence for more
than a vear after that measure had been reserved by
the Governor (or Governor-General) when presented
for his assent, he can make such a measure cease
to be. he has the still more extraordinary right,
in corinection with the measures passed by the Indian
Legislatures, to disallow Acts duly passed by the
Legislature and assented to by the Govemor‘ or the
Governor-General, as the case may be, within 12
months of the date of such assent (77) .* This is the
direct Veto of the Crown over Indian Legislation.
When an Act is so disallowed by the King-Emperor,
“the Governor shall forthwith make the disallow-
ance known by public notification, and as from ?}ze
date of the notification the Act shall become void.”
(Italics ours.)

Governor-General, may

from the date of
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It is difficult to appreciate the significance, or the
necessity, of such an extraordinary and unprecedented
power to the King-Emperor in the working Constitu-
tion of India. The Governor’s and the Governor-
General’s power to withhold assent is bad enough,
being a direct veto authorised by the Constitution Act.
But that is not all. The King’s power to disllow an
Indian law, duly passed, is wholly new, both in the
Indian and in the British Constitution. The Royal
Veto in England has been dead, for all practical
purposes, since the days of Charles II, or 250 years.
But even when it was in active use, it consisted in a
mere negation of a legislation proposed; and not the
positive disallowance of an Act duly passed by the
Legislature, after as long as 12 months. It is impos-
sible to conceive of any instance, in which, within 12
months of the due passage of an Act of an Indian
Legislature, circumstances arise or peculiarities are
discovered in the Act as passed, which might
necessitate such an unusual course as this. It may
legitimately be doubted, if, under the letter or the
spirit of the British Constitution, the King has any such
prerogative right of disallowance of a properly passed
Act of the British Parliament, or of any Dominion
Legislature. It is impossible to conceive of circum-
stances under which all the safeguards against hasty
ill-considered, or unfriendly legislation by an Indian
Legislation, including the rights reserved to the
Governor and to the Governor-General, would fail so
completely, that recourse would have to be had to
this extraordinary,—and to our mind, extra-constitu-
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tutional,—power of the British King to rectify a mis-
chief, presumably, done by such an Act of an Indian
Legislature.

Even granting the possibility of such mischief, in
the midst of all the safeguards, limitations, restrictions
or reservations, is it not possible to undo that mischief
by a simple Act of Repeal of the given measure, rather
than upset the entire constitution in its basic spirit by
such a device? Whatever the réle of the Ministers,
the King in Britain never takes such a direct part in
the governing of the United Kingdom. Frankly, it is
beyond any mortal intelligence to understand the
necessity, or justice, of such a provision, let alone its
wisdom or propriety.*
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